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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seg.), the Animal Welfare 
Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 
U.S.C. 601 et seg.), the Grain Standards Act (7 U.S.C. 1821 et seq.), 


the Horse Protection Act (15 U.S.C. 1821 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seqg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seg.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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THE UniTep Srates Court oF APPEALS FOR THE District OF COLUM- 
BIA CIRCUIT; SUPREME COURT OF THE UNITED STATES; SECRETARY 
OF AGRICULTURE v. COMMUNITY NuTRITION INsTITUTE. No. 83- 
458. Decided June 4, 1984. 

To bring destabilizing competition among dairy farmers under 
control, the Agricultural Marketing Agreement Act of 1937 (Act) 
authorizes the Secretary of Agriculture (Secretary) to issue milk 
market orders setting the minimum prices that handlers (those 
who process dairy products) must pay to producers (dairy farmers) 
for their milk products. Pursuant to this authority, the Secretary 
issued market orders under which handlers are required to pay for 
“reconstituted milk” (milk manufactured by mixing milk powder 
with water) the minimum price for Class II milk (raw milk used to 
produce such products as dry milk powder) rather than the higher 
price covering Class I milk (raw milk processed and bottled for 
fluid consumption). The orders assume that handlers will use the 
reconstituted milk to manufacture surplus milk products, but for 
any portion of reconstituted milk not so used handlers must make 
a “compensatory payment” equal to the difference between Class I 
and Class II milk product prices. Respondents—three individual 
consumers of fluid dairy products, a handler regulated by the 
market orders, and a nonprofit organization—brought suit in Fed- 
eral District Court, contending that the compensatory payment re- 
quirement makes reconstituted milk uneconomical for handlers to 
process. The District Court held, inter alia, that the consumers had 
no standing to challenge the orders. The Court of Appeals dis- 
agreed, holding that the consumers had suffered injury-in-fact, 
their injuries were redressable, and they were within the zone of 
interests protected by the Act, and that the Act’s structure and 
purposes did not reveal the type of “clear and convincing evidence 
of congressional intent needed to overcome the presumption in 
favor of judicial review.” 

Held: The individual consumers may not obtain judicial review of 
the milk market orders in question. Pp. 5-12. 


SYLLABUS 


(a) It is clear from the structure of the Act that Congress 
intended that judicial review of market orders ordinarily 
be confined to suits by handlers in accordance with the 
provisions of the Act expressly entitling them to such 
review in a federal district court after exhausting their ad- 
ministrative remedies. Allowing consumers to sue the Sec- 
retary would severely disrupt the Act’s complex and deli- 
cate administrative scheme. Pp. 5-8. 
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(b) The presumption neniee judicial review of adminis- 
trative action does not control in cases such as this one, 
where the congressional intent to preclude consumer suits 
is “fairly discernible” in the detail of the legislative 
scheme. The Act contemplates a cooperative venture 
among the Secretary, producers, and handlers; consumer 
participation is not provided for or desired under that 
wage Stark v. Wickard, 321 U.S. 288, distinguished. Pp. 

225 U.S. App. D. C. 387, 698 F. 2d 1239, reversed. 

O’Connor, J., delivered the opinion of the Court, in which all 
other Members joined, except STEVENS, J., who took no part in the 
decision of the case. 


SUPREME COURT OF THE UNITED STATES 


JOHN R. BLOCK, SECRETARY OF AGRICULTURE Er AL., 
PETITIONERS v. COMMUNITY NUTRITION INSTITUTE et At. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


[June 4, 1984] 

Justice O’Connor delivered the opinion of the Court. 

This case presents the question whether ultimate consumers of 
dairy products may obtain judicial review of milk market orders 
issued by the Secretary of Agriculture (Secretary) under the au- 
thority of the Agricultural Marketing Agreement Act of 1937 (Act), 
Ch. 296, 50 Stat. 246, as amended, 7 U.S.C. § 601 et seg. We con- 
clude that consumers may not obtain judicial review of such orders. 


I 
A 


In the early 1900’s, dairy farmers engaged in intense competition 
in the production of fluid milk products. See Zuber v. Allen, 396 U. 
S. 168, 172-176 (1969). To bring this destabilizing competition under 
control, the 1937 Act authorizes the Secretary to issue milk market 
orders setting the minimum prices that handlers (those who proc- 
ess dairy products) must pay to producers (dairy farmers) for their 
milk products. 7 U.S.C. § 608c. The “essential purpose [of this milk 
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market order scheme is] to raise producer prices,” S. Rep. No. 1011, 
74th Cong., lst Sess. 3 (1935), and thereby to ensure that the bene- 
fits and burdens of the milk market are fairly and proportionately 
shared by all dairy farmers. See Nebbia v. New York, 291 U.S. 502, 
517-518 (1934). 

Under the scheme established by Congress, The Secretary must 
conduct an appropriate rulemaking proceeding before issuing a 
milk market order. The public must be notified of these proceed- 
ings and provided an opportunity for public hearing and comment. 
See 7 U.S.C. §§ 608c(3). An order may be issued only if the evidence 
adduced at the hearing shows “that [it] will tend to effectuate the 
declared policy of this chapter with respect to such commodity.” 7 
U.S.C. 608c(4). Moreover, before any market order may become ef- 
fective, it must be approved by the handlers of at least 50% of the 
volume of milk covered by the proposed order and at least two- 
thirds of the affected dairy producers in the region. 7 U.S.C. 
§§ 608c(8), 608c(5\(B\i). If the handlers withhold their consent, the 
Secretary may nevertheless impose the order. But the Secretary’s 
power to do so is conditioned upon at least two-thirds of the produc- 
ers consenting to its promulgation and upon his making an admin- 
istrative determination that the order is “the only practical means 
of advancing the interests of the producers.” 7 U.S.C. § 608c(9)\B). 

The Secretary currently has some 45 milk market orders in 
effect. See 7 CFR Pts. 1001-1139 (1984). Each order covers a differ- 
ent region of the country, and collectively they cover most, though 
not all, of the United States. The orders divide dairy products into 
separately priced classes based on the uses to which raw milk is 
put. See 44 Fed. Reg. 65990 (1979). Raw milk that is processed and 
bottled for fluid consumption is termed “Class I” milk. Raw milk 
that is used to produce milk products such as butter, cheese, or dry 
milk powder is termed “Class IT” milk.! 

For a variety of economic reasons, fluid milk products would 
command a higher price than surplus milk products in a perfectly 
functioning market. Accordingly, the Secretary’s milk market 
orders require handlers to pay a higher order price for Class I 
products than Class II products. To discourage destabilizing compe- 
tition among producers for the more desirable fluid milk sales, the 
orders also require handlers to submit their payments for either 
class of milk to a regional pool. Administrators of these regional 
pools are then charged with distributing to dairy farmers a weight- 


1 Under many orders, milk is divided into three classes. For purposes of this case, 
however, all milk other than milk used for fluid purposes is referred to as Class II 
milk. 
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ed average price for each milk product they have produced, irre- 
spective of its use. See 7 U.S.C. § 608c(5)\B\ii). 

In particular, the Secretary has regulated the price of “reconsti- 
tuted milk”—that is, milk manufactured by mixing milk powder 
with water—since 1964. See 29 Fed. Reg. 9002, 9010 (1964); see also 
34 Fed. Reg. 16548, 16551, (1969). The Secretary’s orders assume 
that handlers will use reconstituted milk to manufacture surplus 
milk products. Handlers are therefore required to pay only the 
lower Class II minimum price. See 44 Fed. Reg. 65989, 65990 (1979). 
However, handlers are required to make a “compensatory pay- 
ment” on any portion of the reconstituted milk that their records 
show has not been used to manufacture surplus milk products. 7 
CFR §§ 1012.44(aX(5Xi), 1012.60(e) (1984). The compensatory payment 
is equal to the difference between the Class I and Class II milk 
product prices. Handlers make these payments to the regional pool, 
from which moneys are then distributed to producers of fresh fluid 
milk in the region where the reconstituted milk was manufactured 
and sold. § 1012.71(a\(1). 


In December 1980, respondents brought suit in District Court, 
contending that the compensatory payment requirement makes re- 
constituted milk uneconomical for handlers to process.? Respond- 
ents, as plaintiffs in the District Court, included three individual 
consumers of: fluid dairy products, a handler regulated by the 
market orders, and a nonprofit organization. The District Court 
concluded that the consumers and the nonprofit organization did 
not have standing to challenge the market orders. In addition, if 
found that Congress had intended by the Act to preclude such per- 
sons from obtaining judicial review. The District Court dismissed 
the milk handler’s complaint because he had failed to exhaust his 
administrative remedies. 


2 Prior to filing suit, respondents petitioned the Secretary to hold a rulemaking 
hearing to amend the market orders so that reconstituted milk would no longer be 
subject to the compensatory payment rule. See 44 Fed. Reg. 65989 (1979). The Secre- 
tary published a Notice of Request and asked for comments. bid. Subsequently, the 
Secretary published a preliminary impact analysis of the proposal and invited com- 
ments. See 45 Fed. Reg. 75956 (1980). In April 1981, after respondents had filed suit 
in the District Court, the Secretary determined not to hold a rulemaking hearing 
because respondents’ proposal would not further the purposes of the Act. See App. 
57-638. The portion of respondents’ complaint challenging the Secretary’s inaction on 
their rulemaking request was held moot by the Court of Appeals. 225 U.S. App. D. 
C. 387, 408, and n. 98, 698 F. 2d 1239, 1255, and n. 93 (1983). Respondents did not 
cross-petition for certiorari review of this issue, and we therefore have no occasion 
to consider it. 
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The Court of Appeals affirmed in part and reversed in part, and 
remanded the case for a decision on the merits. See, 225 U.S. App. 
D. C. 387, 698 F. 2d 1239 (1983). The Court of Appeals agreed that 
the milk handler and the non-profit organization had been proper- 
ly dismissed by the District Court. But the court concluded that the 
individual consumers had standing: they had suffered an injury-in- 
fact, their injuries were redressable, and they were within the zone 
of interests arguably protected by the Act. The Court also conclud- 
ed that the statutory structure and purposes of the Act did not 
reveal “the type of clear and convincing evidence of congressional 
intent needed to overcome the presumption in favor of judicial 
review.” Id., at 400, and n. 75, 698 F. 2d, at 1252, and n. 75. The 
Court of Appeals expressly refused to follow the decision of the 
Ninth Circuit in Rasmussen v. Hardin, 461 F. 2d 595, cert. denied, 
sub. nom. Rasmussen v. Butz, 409 U.S. 933 (1972), which had held 
consumers precluded by statute from seeking judicial review. 

We granted certiorari to resolve the conflict in the circuits. 464 
US. (1983). We now reverse the judgment of the Court of Ap- 
peals in this case. 


II 


Respondents filed this suit under the Administrative Procedure 
Act (APA), 5 U.S.C. § 701 et seg. The APA confers a general cause 
of action upon persons “adversely affected or aggrieved by agency 
action within the meaning of a relevant statute,” 5 U.S.C. § 702, 
but withdraws that cause of action to the extent the relevant stat- 
ute “preclude{s] judicial review,” 5 U.S.C. § 701(a\(1). Whether and 
to what extent a particular statute precludes judicial review is de- 
termined not only from its express language, but also from the 
structure of the statutory scheme, its objectives, its legislative his- 
tory, and the nature of the administrative action involved. See 
Southern R. Co. v. Seaboard Allied Mining Corp., 442 U.S. 444, 454- 
463 (1979); Morris v. Gressette, 482 U.S. 491, 499-507 (1977); see gen- 
erally Note, Statutory Preclusion of Judicial Review Under the Ad- 
ministrative Procedure Act, 1976 Duke L. J. 481, 442-449. There- 
fore, we must examine this statutory scheme “to determine wheth- 
er Congress precluded all judicial review, and, if not, whether Con- 
gress nevertheless foreclosed review to the class to which the [re- 
spondents] belon[g].” Barlow v. Collins, 397 U.S. 159, 173 (1970) 
(Opinion of BRENNAN, J.,); see also Data Processing Service v. 
Camp, 397 U.S. 150, 156 (1970). 

It is clear that Congress did not intend to strip the judiciary of 
all authority to review the Secretary’s milk market orders. The 
Act’s predecessor, the Agricultural Adjustment Act of 1933, 48 
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Stat. 31,.contained no provision relating to administrative or judi- 
cial review. In 1935, however, Congress added a mechanism by 
which dairy handlers could obtain review of the Secretary’s market 
orders. 49 Stat. 760. That mechanism was retained in the 1937 leg- 
islation and remains in the Act as § 608c(15) today. Section 608c(15) 
requires handlers first to exhaust the administrative remedies 
made available by the Secretary. 7 U.S.C. § 608c(15\(A); see 7 CFR 
§§ 900.50-900.71 (1984). After these formal administrative remedies 
have been exhausted, handlers may obtain judicial review of the 
Secretary’s ruling in any federal district court “in which [they are] 
inhabitant{s], or halve their] principal place[s] of business.” 7 U.S.C. 
§ 608c(15\(B). These provisions for handler-initiated review make 
evident Congress’ desire that some persons be able to obtain judi- 
cial review of the Secretary’s market orders. 

The remainder of the statutory scheme, however, makes equally 
clear Congress’ intention to limit the classes entitled to participate 
in the development of market orders. The Act contemplates a coop- 
erative venture among the Secretary, handlers, and producers the 
principal purposes of which are to raise the price of agricultural 
products and to establish an orderly system for marketing them. 
Handlers and producers—but not consumers—are entitled to par- 
ticipate in the adoption and retention of market orders. 7 U.S.C. 
§§ 608c(8), (9), (16\B). The Act provides for agreements among the 
Secretary, producers, and handlers, 7 U.S.C. §§ 608(2), for hearings 
among them, §§ 608(5), 608c(3), and for votes by producers and han- 
dlers, §§ 608c(8A), (9B), (12), 608c(19). Nowhere in the Act, howev- 
er, is there an express provision for participation by consumers in 
any proceeding. In a complex scheme of this type, the omission of 
such a provision is sufficient reason to believe that Congress in- 
tended to foreclose consumer participation in the regulatory proc- 
ess. See Switchmen v. National Mediation Board, 320 U.S. 297, 
305-306 (1943); cf United States v. Erika, Inc., 456 U.S. 201, 208 
(1982). 

To be sure, the general purpose sections of the Act allude to gen- 
eral consumer interests. See 7 U.S.C. §§ 602(2), (4). But the preclu- 
sion issue does not only turn on whether the interests of a particu- 
lar class like consumers are implicated. Rather, the preclusion 
issue turns ultimately on whether Congress intended for that class 
to be relied upon to challenge agency disregard of the law. See 
Barlow v. Collins, 397 U.S., at 167. The structure of this Act indi- 
cates that Congress intended only producers and handlers, and not 
consumers, to ensure that the statutory objectives would be real- 
ized. 
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Respondents’ would have us believe that, while Congress un- 
equivocally directed handlers first to complain to the Secretary 
that the prices set by milk market orders are too high, it was nev- 
ertheless the legislative judgment that the same challenge, if ad- 
vanced by consumers, does not require initial administrative scruti- 
ny. There is no basis for attributing to Congress the intent to draw 
such a distinction. The regulation of agricultural products is a com- 
plex, technical undertaking. Congress channelled disputes concern- 
ing marketing orders to the Secretary in the first instance because 
it believed that only he has the expertise necessary to illuminate 
and resolve questions about them. Had Congress intended to allow 
consumers to attack provisions of marketing orders, it surely would 
have required them to pursue the administrative remedies provid- 
ed in § 608c(15\(A) as well. The restriction of the administrative 
remedy to handlers strongly suggests that Congress intended a 
similar restriction of judicial review of market orders. 

Allowing consumers to sue the Secretary would severely disrupt 
this complex and delicate administrative scheme. It would provide 
handlers with a convenient device for evading the statutory re- 
quirement that they first exhaust their administrative remedies. A 
handler may also be a consumer and, as such, could sue in that ca- 
pacity. Alternatively, a handler would need only to find a con- 
sumer who is willing to join in or initiate an action in the district 
court. The consumer or consumer-handler could then raise precise- 
ly the same exceptions that the handler must raise administrative- 
ly. Consumers or consumer-handlers could seek injunctions against 
the operation of market orders that “impede, hinder, or delay” en- 
forcement actions, even though such injunctions are expressly pro- 
hibited in proceedings properly instituted under 7 U.S.C. § 608c(15). 
Suits of this type would effectively nullify Congress’ intent to es- 
tablish an “equitable and expeditious procedure for testing the va- 
lidity of orders, without hampering the Government’s power to en- 
force compliance with their terms.” S. Rep. No. 1011, 74th Cong., 
lst Sess. 14 (1935); see also United States v. Ruzicka, 329 U.S. 287, 
293-294, and n. 3 (1946). For these reasons, we think it clear that 
Congress intended that judicial review of market orders issued 
under the Act ordinarily be confined to suits brought by handlers 
in accordance with 7 U.S.C. § 608c(15). 


Il 


The Court of Appeals viewed the preclusion issue from a some- 
what different perspective. First, it recited the presumption in 
favor of judicial review of administrative action that this Court 
usually employs. It then noted that the Act has been interpreted to 
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authorize producer challenges to the administration of market 
order settlement funds, see Stark v. Wickard, 321 U.S. 288 (1944), 
and that no legislative history or statutory language directly and 
specifically supported the preclusion of consumer suits. In these 
circumstances, the Court of Appeals reasons that the Act could not 
fairly be interpreted to overcome the presumption favoring judicial 
review and to leave consumers without a judicial remedy. See 225 
U.S. App. D. C., at 400, and n. 75, 698 F. 2d, at 1252, and n. 75. We 
disagree with the Court of Appeals’ analysis. 

The presumption favoring judicial review of administrative 
action is just that—a presumption. This presumption, like all pre- 
sumptions used in interpreting statutes, may be overcome by spe- 
cific language or specific legislative history that is a reliable indica- 
tor of congressional intent. See, e.g., Southern R. Co. v. Seaboard 
Allied Mining Corp., 442 US., at 454-463; Schilling v. Rogers, 363 
U.S. 666, 670-677 (1960). The congressional intent necessary to 
overcome the presumption may also be inferred from contempora- 
neous judicial construction barring review and the congressional 
acquiescence in it, see, e. g. Ludecke v. Watkins, 355 U.S. 160 
(1948), or from the collective import of legislative and judicial histo- 
ry behind a particular statute, see, e. g., Heikkila v. Barber, 345 
U.S. 229 (1953). More important for purposes of this case, the pre- 
sumption favoring judicial review of administrative action may be 
overcome by inferences of intent drawn from the statutory scheme 
as a whole. See, e. g., Morris v. Gressette, 482 U.S., 491 (1977); 
Switchmen v. National Mediation Board, 320 U.S. 297 (1943). In 
particular, at least when a statute provides a detailed mechanism 
for judicial consideration of particular issues at the behest of par- 
ticular persons, judicial review of those issues at the behest of 
other persons may be found to be impliedly precluded. See Barlow 
v. Collins, 397 U.S., at 168, and n. 2, 175, and n. 9 (Opinion of BrEn- 
NAN, J.); Switchmen v. National Mediation Board, supra, at 300- 
301; cf. Associated General Contractors of California, Inc. v. Carpen- 
ters, 459 U.S. 519, 542 (1983). 

A case that best illustrates the relevance of a statute’s structure 
to the Court’s preclusion analysis is Morris v. Gressette, supra. In 
that case, the Court held that the Attorney General’s failure to 
object to a change in voting procedures was an unreviewable ad- 
ministrative determination under the Voting Rights Act of 1965. 
Neither the Voting Rights Act nor its legislative history said any- 
thing about judicial review. Nevertheless, the Morris Court con- 
cluded that the “nature of the [statutory] remedy ... strongly sug- 
gests that Congress did not intend the Attorney General’s actions 
under that provision to be subject to judicial review.” Jd., at 501. 
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The Court reasoned that Congress had intended the approval proce- 
dure to be expeditious and that reviewability would unnecessarily 
extend the period the State must wait for effecting its change. Jd., 
504-505. The Court also found relevant the existence of other reme- 
dies to ensure the realization of the Voting Rights Act’s objectives. 
Id., at 505-507. In these circumstances, even though proof of specif- 
ic congressional intent was not “clear and convincing” in the tradi- 
tional evidentiary sense, the Court unremarkably found the intent 
to preclude judicial review implicit in the statutory scheme. 

In this case, the Court of Appeals did not take the balanced ap- 
proach to statutory construction reflected in the Morris opinion. 
Rather, it recited this Court’s oft-quoted statement that “only upon 
a showing of ‘clear and convincing evidence’ of a contrary legisla- 
tive intent should the courts restrict access to judicial review.” 
Abbott Laboratories v. Gardner, 387 U. S. 136, 141 (1967). See also 
Southern R. Co. v. Seaboard Allied Mining Corp., 442 U. S., at 462; 
Dunlop v. Bachowski, 421 U. S. 560, 568 (1975). According to the 
Court of Appeals, the “clear and convincing evidence” standard re- 
quired it to find unambiguous proof, in the traditional evidentiary 
sense, of a congressional intent to preclude judicial review at the 
consumers’ behest. Since direct statutory language or legislative 
history on this issue could not be found, the Court of Appeals found 
the presumption favoring judicial review to be controlling. 

This Court has, however, never applied the “clear and convincing 
evidence” standard in the strict evidentiary sense the Court of Ap- 
peals thought necessary in this case. Rather, the Court has found 
the standard met, and the presumption favoring judicial review 
overcome, whenever the congressional intent to preclude judicial 
review is “fairly discernible in the statutory scheme.” Data Process- 
ing Service v. Camp, 397 U. S., at 157. In the context of preclusion 
analysis, the “clear and convincing evidence” standard is not a 
rigid evidentiary test but a useful reminder to courts that, where 
substantial doubt about the congressional intent exists, the general 
presumption favoring judicial review of administrative action is 
controlling. That presumption does not control in cases such as this 
one, however, since the congressional intent to preclude judicial 
review is “fairly discernible” in the detail of the legislative scheme. 
Congress simply did not intend for consumers to be relied upon to 
challenge agency disregard of the law. 

It is true, as the Court of Appeals also noted, that this Court de- 
termined, in Stark v. Wickard, 321 U. S. 288 (1944), that dairy pro- 
ducers could challenge certain administrative actions even though 
the Act did not expressly provide them a right to judicial review. 
The producers challenged certain deductions the Secretary had 
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made from the “producer settlement fund” established in connec- 
tion with the milk market order in effect at the time. “[TJhe chal- 
lenged deduction[s] reduce[d] pro tanto the amount actually re- 
ceived by the producers for their milk.” Jd., at 302. These deduc- 
tions injured what the producers alleged were “definite personal 
rights” that were “not possessed by the people generally,” id., at 
304, 309, and gave the producers standing to object to the adminis- 
tration of the settlement fund. See id., at 306. Though the produc- 
ers’ standing could not by itself ensure judicial review of the Secre- 
tary’s action at their behest, see ibid., the statutory scheme as a 
whole, the Court concluded, implicitly authorized producers’ suits 
concerning settlement fund administration. See id., at 309-310. 
“{Hjandlers [could not] question the use of the fund, because han- 
dlers had no financial interest in the fund or its use.” Jd., at 308. 
Thus, there was “no forum” in which this aspect of the Secretary’s 
actions could or would be challenged. Judicial review of the produc- 
ers’ complaint was therefore necessary to ensure achievement of 
the Act’s most fundamental objectives—to wit, the protection of the 
producers of milk and milk products. 

By contrast, preclusion of consumer suits will not threaten real- 
ization of the fundamental objectives of the statute. Handlers have 
interests similar to those of consumers. Handlers, like consumers, 
are interested in obtaining reliable supplies of milk at the cheapest 
possible prices. See Zuber v. Allen, 396 U. S., at 190. Handlers can 
therefore be expected to challenge unlawful agency action and to 
ensure that the statute’s objectives will not be frustrated. * Indeed, 
as noted above, consumer suits might themselves frustrate achieve- 
ment of the statutory purposes. The Act contemplates a cooperative 
venture among the Secretary, producers, and handlers; consumer 
participation is not provided for or desired under the complex 
scheme enacted by Congress. Consumer suits would undermine the 
congressional preference for administrative remedies and provide a 
mechanism for disrupting administration of the congressional 
scheme. Thus, preclusion of consumer suits is perfectly consistent 
with the Court’s contrary conclusion concerning producer chal- 
lenges in Stark v. Wickard and its analogous conclusion concerning 
voter challenges in Morris v. Gressette. 


8 Whether handlers would pass on to consumers any savings they might secure 
through a successful challenge to the market order provisions is irrelevant. Consum- 
ers’ interest in market orders is limited to lowering the prices charged to handlers 
in the hope that consumers will then reap some benefit at the retail level. 
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IV 


The structure of this Act implies that Congress intended to pre- 
clude consumer challenges to the Secretary’s market orders. Pre- 
clusion of such suits does not pose any threat to realization of the 
statutory objectives; it means only that those objectives must be re- 
alized through the specific remedies provided by Congress and at 
the behest of the parties directly affected by the statutory 
scheme. * Accordingly, the judgment of the Court of Appeals is re- 
versed. 

JusTIcE STEVENS did not participate in the decision of this case. 


It is so ordered. 


* The conclusion that Congress intended to preclude consumers from seeking judi- 
cial review of the Secretary’s market orders avoids any pronouncement on the 
merits of respondents’ substantive claims. Since congressional preclusion of judicial 
review is in effect jurisdictional, we need not address the standing issues decided by 
the Court of Appeals in this case. See National Railroad Passenger Corp. v. National 
Assn. of Railroad Passengers, 414 U.S. 453, 456 (1974); see also id., at 465, and n. 13. 
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In Re: Gary Seats. AQ Docket No. 46. Decided May 3, 1984. 


Interstate movement of cows—Consent 


Michael Werner, for complainant. 
Stephen Greer, Dunlop, Tennessee, for respondent. 


Decision by Victor Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Gary Seals, respondent, violated the Act 
and regulations promulgated thereunder (9 CFR § 78.1 et seq.) The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Finding of Facts set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seq.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Gary Seals, is an individual whose mailing address is Route 1, 
Box 456 A, Dunlap, Tennessee, 37327. 

2. On or about April 26, 1983, the respondent shipped interstate 9 
cows from Fort Payne, Alabama to Sparta, Tennessee. 

3. On or about May 31, 1983, the respondent shipped interstate 7 
cows and 1 bull from Fort Payne, Alabama to Sparta, Tennessee. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one thousand and 
five hundred dollars ($1500) which shall be payable to the “Treas- 
urer of the United States” by certified check or money order, and 
shall be forwarded to Michael T. Werner, Office of the General 
Counsel, Room 2422 So. Bldg., United States Department of Agri- 
culture, Washington, D.C. 20250, within thirty (30) days from the 
effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In Re: Brap W. Boswe.L, D.V.M. VA Docket No. 29. Decided May 


11, 1984. 


Suspension of veterinary accreditation—Consent 


Sherrie Kopka, for complainant. 
John Sandre, Des Moines, Iowa, for respondent. 


CONSENT DECISION 


This proceeding was instituted under the regulations governing 
the Accreditation of Veterinarians and Suspension or Revocation of 
such Accreditation (9 CFR § 160.1 et seg.), hereinafter referred to as 
the regulations, by a Complaint filed by the Administrator, Animal 
and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent violated the Standards of 
Accredited Veterinarians (9 CFR §§ 161.2(d) and (h)). This decision 
is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR § 1.138). The par- 
ties have agreed that this proceeding should be terminated by the 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, admits the Findings of Facts set forth below, 
and waives: 
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(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Brad W. Boswell, DVM, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is 1209 Boone, Pella, 
Iowa 50219. 

2. Respondent, is now, and at all times material herein was, a 
Doctor of Veterinary Medicine and an Accredited Veterinarian in 
the State of Iowa, under the provisions of the regulations of Title 9, 


Code of Federal Regulations, Part 160-162. 
CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


1. Respondent’s veterinary accreditation is hereby suspended for 
a period of sixty (6) calendar days, provided, that, if the respondent 
performs any actions during such suspension for which veterinary 
accreditation is required, then respondent’s veterinary accredita- 
tion shall be revoked. Before such action is taken, respondent will 
be afforded an opportunity for a hearing concerning the matter. 

This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of this order is made upon the respondent. 
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In Re: L.B. FREEMAN. AQ Docket No. 40. Decided May 14, 1984. 
Shipping nonvaccinated cattle—Consent 


Terry Medley, for complainant. 
L. B. Freeman, Ivanhoe, Texas, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that L. B. Freeman, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seq.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Mr. L. B. Freeman, herein referred to as the respondent, is an 
individual whose mailing address is 4 Bar F Ranch, Route 1, Ivan- 
hoe, Texas 75447. 

2. On or about February 17, 1983, the respondent shipped inter- 
state two cattle, which were non-vaccinates over eighteen months 
of age, from Batchelor, Louisiana to Ivanhoe, Texas. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Respondent is assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the “Treasury of the United 
States” by certified check or money order, and which shall be for- 
warded to Terry L. Medley, Office of the General Counsel, Room 
2422 South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In Re: James “Jim” CockruM, JR. and PARAGOULD Stockyarps. AQ 


Docket No. 38. Decided May 21, 1984. 


Interstate movement of cattle—Consent. 


Troy Henry, Joneboro, Arkansas, for respondent. 
Jaru Ruley, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that James “Jim” Cockrum, Jr. and Para- 
gould Stockyards, respondents, violated the Act and regulations 
promulgated thereunder (9 CFR §§ 78.1 et seg.). The parties have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondents admit specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admit nor deny the remaining allega- 
tions in the complaint, admit to the Findings of Fact set forth 
below, and waive: 
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(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waive any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. §§ 504 et seq.) for fees and other expenses incurred by the 
respondents in connection with this proceeding. 

3. Pursuant to section 1.137 of the Rules of Practice applicable to 
this proceeding (7 CFR § 1.137), complainant amends the above-ref- 
erenced complaint to dismiss Paragould Stockyards from this 
matter. 


FINDINGS OF FACT 


1. James “Jim” Cockrum, Jr. is an individual whose address is 
708 North 3rd Street, Paragould, Arkansas 72454. 


2. On or about May 12, 1983, the respondent transported at least 
two cattle interstate from the South Memphis Stockyard, Memphis, 
Tennessee, to the Paragould Stockyard, Paragould, Arkansas. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent, Paragould Stockyards, is dismissed from this 
matter. The respondent, James “Jim” Cockrum, Jr., is assessed a 
civil penalty of fifteen hundred dollars ($1,500) which shall be pay- 
able in three equal installments to the “Treasurer of the United 
States” by certified check or money order, and shall be forwarded 
to Jaru Ruley, Office of the General Counsel, Room 2422, So. Bldg, 
United States Department of Agriculture, Washington, D. C. 20250. 
The first installment of $500.00 is due within thirty (30) days from 
the effective date of this order, $500.00 to be paid on June 1 and 
the balance of $500.00 to be paid on August 1, 1984. In the event of 
a default, the remaining balance will become due immediately. 
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This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In Re: QUENTIN STENZEL. AQ Docket No. 59. Decided May 22, 1984. 
Interstate movement of swine—Consent 


James Broberg, Albert Lea, Minnesota, for respondent. 
Cynthia Koch, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Quentin Stenzel, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 et seq. 
and 9 CFR § 85.1 et seq.). The parties have agreed that this proceed- 
ing should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Finding of Facts set forth 
below, and waives: _ 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Quentin Stenzel, is an individual whose mailing address is R.R. 
1, Wells, Minnesota 56097. 
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2. On or about March 9, 1983, the respondent moved interstate 
approximately 21 swine from Forest City, Iowa, to Wells, Minneso- 
ta. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred dol- 
lars ($300.00) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and shall be for- 
warded to Cynthia A. Koch, Office of the General Counsel, Room 
2422 So. Bldg., United States Department of Agriculture, Washing- 
ton, D. C. 20250, within thirty (30) days from the effective date of 
this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In Re: ANTHONY MARZIGLIANO and Mark SENsENIG. AQ Docket No. 
53. Decided May 23, 1984. 


Interstate movement of turkeys from quarantined area—Consent 


Thomas Bundy, for complainant. 
Dennis Barlow, East Orange, New Jersey, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Anthony Marzigliano, respondent, violat- 
ed the Act and regulations promulgated thereunder (9 CFR § 81.1 
et seq.). Respondent Anthony Marzigliano and complainant have 
agreed that this proceeding should be terminated as to respondent 
Anthony Marzigliano by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent Anthony Marzigliano specifical- 
ly admits that the Secretary of the United States Department of 
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Agriculture has jurisdiction in this matter, neither admits nor 
denies the remaining allegations in the complaint, admits to the 
Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Anthony Marzigliano, herein referred to as respondent, is an 
individual whose mailing address is 5213 Bergenline Avenue, West 
New York, New York 07093. 

2. On or about November 15, 1983, respondent Anthony Marzig- 
liano moved interstate 560 turkeys from Ephrata, Pennsylvania, a 
quarantined area, to West New York, New Jersey. 


CONCLUSIONS 


Respondent Anthony Marzigliano having admitted the jurisdic- 
tional facts and having agreed to the provisions set forth in the fol- 
lowing order in disposition of this proceeding, such order and deci- 
sion will be issued. 


ORDER 


The respondent is assessed a civil penalty of seven hundred and 
fifty dollars ($750.00) which shall be payable to the “Treasurer of 
the United States,” by certified check or money order and which 
shall be forwarded to Thomas E. Bundy, Office of the General 
Counsel, Room 2422-South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (80) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 
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In Re: Simon VeEsAR SANCHEZ. AQ Docket No. 18. Decided May 24, 
1984. 


Interstate movement of turkeys from quarantined area—Consent 


Thomas Bundy, for complainant. 
Dennis Barlow, East Orange, New Jersey, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


On May 17, 1984, Administrative Law Judge Victor W. Palmer 
certified to the Judicial Officer various questions relating to wheth- 
er a default decision and order should be issued in this proceeding. 

In.an answer filed long after it was due, respondent admits all of 
the allegations of the complaint, but contends that this proceeding 
is barred by accord and satisfaction, estoppel, laches and former 
jeopardy. Respondent’s contention is based on the fact that he was 
previously assessed a civil penalty of $5,190 because of a violation 
of the customs laws relating to the same 19 animals involved in the 
present proceeding. Respondent raises the same defenses in other 
documents filed at the same time his untimely answer was filed. 

Respondent’s arguments do not militate against the issuance of a 
default decision and order. It is well settled that failure to file an 
answer within the time provided is deemed an admission of the al- 
legations in the complaint (In re Berhow, 42 Agric Dec.___ (June 9, 
1983)) leading to a default decision, which is seldom set aside. For 
example, a default order will not be set aside because of conten- 
tions by respondents that they misunderstood the Department’s 
procedural requirements, when there is no basis for misunder- 
standing, Jn re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 
(1980); they misunderstood the nature of the order that would be 
issued, In re Pastures, Inc., 39 Agric. Dec. 395, 396-397 (1980); they 
did not have adequate funds to hire an attorney to answer the com- 
plaint, Jn re Seal, 39 Agric. Dec. 370, 371 (1980); or that they acted 
without an attorney and did not understand the consequences and 
scope of a suspension order, Jn re Rubel, 42 Agric. Dec.___ (June 2, 
1983). 

However, on rare occasions, default orders have been set aside 
for good cause shown or where complainant did not object. Jn re 
Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order) (de- 
fault decision set aside because service of the complaint by regis- 
tered and regular mail was returned as undeliverable, and respond- 
ent’s license under the Perishable Agricultural Commodities Act 
had lapsed before service was attempted), final decision, 42 Agric. 
Dec.____ (July 18, 1983); In re J. Fleishman & Co., 38 Agric. Dec. 
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789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); 
In re Christ, L.A.W.A. Docket Number 24 (Nov. 12, 1974) (remand 
order), final decision, 35 Agric. Dec. 195 (1976). And see In re 
Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case re- 
manded to determine whether just cause exists for permitting late 
answer), final decision, 40 Agric. Dec. 1254 (1981). 

Respondent does not allege that the government attorneys who 
handled the Customs Service proceeding made any representations 
that their proceeding would constitute complete settlement with all 
agencies of the United States Government. But even if those gov- 
ernment attorneys had made such representations to respondent, 
they would have had no authority to bind the United States De- 
partment of Agriculture, and respondent’s attorney would have 
known that they had no authority to bind the United States De- 
partment of Agriculture. 

Although the Customs Service proceeding is not a bar to this pro- 
ceeding, the fact that a civil penalty has been imposed on respond- 
ent by another governmental agency based on the same transaction 
involved in the present complaint should be taken into consider- 
ation in determining the sanction in the present proceeding. In re 
Peterman, 42 Agric. Dec.__— (Dec. 12, 1983) $20,000 civil penalty 
not too severe for bait-and-switch advertising violations, notwith- 
standing a criminal sanction of two year’s imprisonment, three 
year’s probation, and a $2,700 fine), appeal docketed, No. 84-1053 
(10th Cir. Jan. 13, 1984); In re Magic Valley Potato Shippers, Inc., 
40 Agric. Dec. 1557, 1565-68 (1981), aff'd per curiam, 702 F.2d 840 
(9th Cir. 1983); In re National Meat Packers, Inc., 38 Agric. Dec. 
169, 178-79 (1978); In re Indiana Slaughtering Co., 35 Agric. Dec. 
1822, 1831 n.8 (1976), aff'd sub nom. Indiana Slaughtering Co. v. 
Bergland, No. 76-3949 (E.D. Pa. Aug. 1, 1977). 

In addition, although respondent’s failure to file an answer con- 
stitutes a waiver of his right to a hearing (7 CFR § 1.139), respond- 
ent and complainant should be afforded an opportunity to file 
briefs as to the appropriate sanction to be imposed in this proceed- 
ing, considering, e.g., the Customs Service penalty and the fact that 
all eight paragraphs of the complaint alleging separate violations 
relate to a single transaction involving the same 19 cattle. 
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In Re: Sam Huppert and Tuomas Breas.ey. AQ Docket No. 69. De- 
cided June 6, 1984. 


Interstate shipping of cows—Consent 


Michael Werner, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (7 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Sam Hubbert and Thomas Beasley, re- 
spondents, violated the Act and regulations promulgated thereun- 
der (9 CFR § 78.1 et seg.). The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondents specifically admit that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admit nor deny the remaining allega- 
tions in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondents also stipulate and agree that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waive any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ents in connection with this proceeding. 

3. Pursuant to section 1.137 of the Rules of Practice applicable to 
this proceeding (7 CFR § 1.137), complainant amends the above-ref- 
erenced complaint to dismiss Thomas Beasley from this matter. 


FINDINGS OF FACT 


1. Sam Hubbert, is an individual doing business as Hubbert Live- 
stock Market, whose mailing address is P.O. Box 1666, Tupelo, Mis- 
sissippi 38801. 
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2. Thomas Beasley, is an individual whose address is Route 5, 
Box 333B, Tupelo, Mississippi 38801. 

3. On or about June 28, 1983, the respondents shipped interstate 
13 cows from Smiths Grove, Kentucky, to Tupelo, Mississippi. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent, Thomas Beasley, is dismissed from this matter. 
The respondent, Sam Hubbert, is assessed a civil penalty of five 
hundred dollars ($500.00) which shall be payable to the “Treasury 
of the United States” by certified check or money order, and which 
shall be forwarded to Michael T. Werner, Office of the General 
Counsel, Room 2422 South Building, United States Department of 
Agriculture, Washington, D.C. 20250 within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon respondent Sam Hubbert. 


In Re: JoserH Buzun d/b/a Rocky Hitt Farm. AQ Docket No. 12. 
Decided June 13, 1984. 


Feeding untreated garbage to swine; operating facility to treat garbage without a 
license—Consent 


The Judicial Officer affirmed a default decision issued by Judge Palmer assessing a 
civil penalty of $3,500 against respondent for feeding garbage to swine without 
a permit or license, in violation of the Swine Health Protection Act. Respond- 
ent was not denied due process of law even if he did not actually receive a 
copy of the complaint since the complaint was sent to his residence, certified 
mail, return receipt requested, and was received by someone at the residence. 
There is no basis for setting aside the default order here. 


Sherrie Kopka, for complainant. 
Emmanuel Papanickolous, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Swine Health Protec- 
tion Act (7 U.S.C. § 3801 et seg.). An initial default Decision and 
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Order was issued on March 16, 1984, by Administrative Law Judge 
Victor W. Palmer assessing a civil penalty of $3,500 against re- 
spondent ($500 per violation). 

Following Judge Palmer’s denial of respondent’s petition for re- 
hearing, on May 29, 1984, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).! 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order filed March 16, 1984, is adopted as the final Deci- 
sion and Order in this case, except that directions are added as to 
payment of the civil penalty. Additional conclusions by the Judicial 
Officer follow Judge Palmer’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


Preliminary Statement 

This proceeding was instituted under the Swine Health Protec- 
tion Act (7 U.S.C. § 3801 et seq.) (Act) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged 
that respondent violated section 4 of the Act (7 U.S.C. § 3803) and 
section 166.2 of the regulations promulgated thereunder (9 CFR 
§ 166.2). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on November 21, 1983. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
oral hearing would constitute an admission of such allegations and 
a waiver of such hearing. More than twenty (20) days have elapsed 
since Joseph Buzun was served with the complaint in question. 
Joseph Buzun has not filed an answer to date. This Decision and 


1The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present 
Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Order, therefore, is issued pursuant to sections 1.136 and 1.139 of 
the Rules of Practice applicable to this proceeding (7 CFR §§ 1.136 
and 1.139). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Joseph Buzun is an individual whose address is 99 Butterfield 
Road, Saugus, Massachusetts 01906, and who is an individual doing 
business as Rocky Hill Farm. 

2. On or about February 10, 1983, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated, as required. 

3. On or about March 7, 1983, the respondent operated a facility 
for the treatment of garbage to be fed to swine, in violation of sec- 
tion 4 of the Act (7 U.S.C. § 3803) and section 166.2 of the regula- 
tions (9 CFR § 166.2) because the respondent was operating a facili- 
ty for the treatment of garbage knowing it was to be fed to swine 
without a permit or license, as required. 

4. On or about March 18, 1983, the respondent operated a facility 
for the treatment of garbage to be fed to swine, in violation of sec- 
tion 4 of the Act (7 U.S.C. § 3803) and section 166.2 of the regula- 
tions (9 CFR § 166.2) because the respondent was operating a facili- 
ty for the treatment of garbage knowing it was to be fed to swine 
without a permit or a license, as required. 

5. On or about May 31, 1983, the respondent operated a facility 
for the treatment of garbage to be fed to swine, in violation of sec- 
tion 4 of the Act (7 U.S.C. § 3808) and section 166.2 of the regula- 
tions (9 CFR § 166.2) because the respondent was operating a facili- 
ty for the treatment of garbage knowing it was to be fed to swine 
without a permit or license, as required. 

6. On or about March 7, 1983, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated at a garbage treatment facility holding a valid 
permit or license, as required. 

7. On or about March 18, 1983, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated at a garbage treatment facility holding a valid 
permit or license, as required. 
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8. On or about May 31, 1983, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3808) and sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated at a garbage treatment facility holding a valid 
permit or license, as required. 


CONCLUSION 


By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that he did not receive the com- 
plaint filed against him in this proceeding or complainant’s Motion 
for Adoption of Proposed Decision and, therefore, that it is a viola- 
tion of his constitutional rights to due process of law to impose a 
civil penalty against him. 

The complaint was mailed to respondent Joseph Buzun on No- 
vember 14, 1983, by the Hearing Clerk, certified mail, return re- 
ceipt requested, properly addressed to his residence. The return re- 
ceipt was signed on November 21, 1983, by someone whose last 
name is Buzun, but whose first name is illegible (possibly Joseph). 

Complainant’s Motion for Adoption of Proposed Decision was 
mailed to respondent at the same address by the Hearing Clerk on 
January 27, 1984, and the return receipt for this document was 
signed by Francis Buzun. 

The Administrative Law Judge’s initial Decision and Order, ad- 
mittedly received by respondent, was mailed to respondent at the 
same address by the Hearing Clerk on March 20, 1984, and the 
return receipt was signed by someone whose signature is also illegi- 
ble (not Buzun). 

The Rules of Practice applicable to disciplinary proceedings 
before the Department provide (7 CFR § 1.147(b)): 


(b) Service; proof of service. Copies of all such documents 
or papers required or authorized by the rules in this part 
to be filed with the Hearing Clerk shall be served upon the 
parties by the Hearing Clerk, or 7 some other employee 
of the Department, or by a U.S. Marshal or deputy mar- 
shal. Service shall be made either (1) by delivering a copy 
of the document or paper to the individual to be served or 
to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or any di- 
rector of the corporation or association to be served, or to 
the attorney of record representing such individual, 
nership, corporation, organization, or association; or (2) by 
leaving a copy of the document or paper at the principal 
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office or place of business or residence of such individual, 
partnership, corporation, organization, or association, or of 
the attorney or agent of record and mailing by regular 
mail another copy to such person at such address; or (3) by 
registering or certifying and mailing a copy of the docu- 
ment or paper, addressed to such individual, partnership, 
corporation, organization, or association, or to the attorney 
or agent of record, at the last known residence or principal 
office or place of business of such person: Provided , That if 
the registered or certified document or paper is returned 
undelivered because the addressee refused or failed to 
accept delivery, the document or paper shall be served by 
remailing it by regular mail. Proof of service hereunder 
shall be made by the certificate of the person who actually 
made the service: Provided, That if the service be made by 
mail, as outlined in paragraph (bX3) of this section, proof 
of service shall be made by the return post-office receipt, in 
the case of registered or certified mail, or by the certificate 
of the person who mailed the matter by regular mail. The 
certificate and t-office receipt contemplated herein 
shall be filed with the Hearing Clerk, and made a part of 
the record of the proceeding. [Emphasis added.]} 


To meet the requirement of due process of law, it is only neces- 
sary that notice of a proceeding be sent in a manner “reasonably 
calculated, under all the circumstances, to apprise interested par- 
ties of the pendency of the action and afford them an opportunity 
to present their objections.” Mullane v. Central Hanover Bank & 
Trust Co, 339 U.S. 306, 314 (1950). And see NLRB v. Clark, 468 F.2d 
459, 463-65 (5th Cir. 1972). 

The Department’s Rules of Practice providing for service by cer- 
tified mail to respondent’s residence, followed here, meet the re- 
quirement of due process of law. As held in Stateside Machinery 
Co., Ltd. v. Alperin, 591 F.2d 234, 241-42 (8d Cir. 1979): 


Whether a method of service of process accords an intend- 
ed recipient with due process depends on “whether or not 
the form of ... service [used] is reasonably calculated to give 
him actual notice of the proceedings and an opportunity to 
be heard.” Milliken, 311 U.S. at 463, 61 S.Ct. at 343 (em- 

hasis added); see Mullane v. Central Hanover Bank & 
Trust Co., 3389 U.S. 306, 315, 70 S.Ct. 652, 94 L.Ed. 865 
(1950). As long as a method of service is reasonably certain 
to notify a person, the fact that the person nevertheless 
fails to receive process does not invalidate the service on 
due process grounds. In this case, Alperin attempted to de- 
liver process by registered mail to defendant’s last known 
address. That procedure is a highly reliable means of pro- 
viding notice of pending legal proceedings to an adverse 
party. That Spiegel nevertheless failed to receive service is 
irrelevant as a matter of constitutional law. [Omission and 
emphasis in original.] 
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Similarly, in Fancher v. Fancher, 8 Ohio App.3d 79, 455 N.E.2d 
1344, 1346 (1982), the court held: 


It is immaterial that the certified mail receipt was 
signed by the defendant’s brother, and that his brother 
was. not specifically authorized to do so. The envelope was 
addressed to the defendant’s addressed and was there re- 
ceived; this is sufficient to comport with the requirements 
of due process that methods of service be reasonably calcu- 
lated to reach interested parties. See Mullane v. Central 
Hanover Bank & Trust Co. (1950), 339 U.S. 306, 314, 70 
S.Ct. 652, 94 L.Ed. 865. [Footnote omitted.] 

Accordingly, the default order was properly issued in this case. 
Although on rare occasions default orders have been set aside for 
good cause shown or where complainant did not object (Jn re Veg- 
Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final de- 
cision, 42 Agric. Dec.___ (July 18, 1983) (default decision set aside 
because service of the complaint by registered and regular mail 
was returned as undeliverable, and respondent’s license under the 
Perishable Agricultural Commodities Act had lapsed before service 
was attempted); In re J. Fleishman & Co., 38 Agric. Dec. 789 (1978) 
(remand order), final decision; 37 Agric. Dec. 1175 (1978); In re 
Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), 
final decision, 35 Agric. Dec. 195 (1976); and see In re Gallop, 40 
Agric. Dec. 217 (order vacating default decision) (case remanded to 
determine whether just cause exists for permitting late answer), 
final decision, 40 Agric. Dec. 1254 (1981)), respondent has shown no 
basis for setting aside the default order here. See In re Mayer, 43 
Agric. Dec.____ (Apr. 12, 1984) (decision as to respondent Doss); In 
re Berhow, 42 Agric. Dec.__ (June 9, 1983); In re Rubel, 42 Agric. 
Dec.____ (June 2, 1983); In re Pastures, Inc., 39 Agric. Dec. 395, 396- 
97 (1980); In re Seal, 39 Agric. Dec. 370, 371 (1980); In re Thomaston 
Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980). 

The civil penalty of $500 per violation imposed against respond- 
ent is very modest compared with the $10,000 per violation civil 
penalty authorized by the Act (7 U.S.C. § 3805(a)). 


ORDER 


Respondent Joseph Buzun is hereby assessed a civil penalty in 
the amount of Three Thousand Five Hundred Dollars ($3,500), pay- 
able not later than the 60th day after service of this order, to be 
paid by certified or bank check made payable to the Treasury of 
the United. States, and mailed to the Assistant General Counsel, 
Regulatory Division, Office of the General Counsel, Room 2420- 
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South, United States Department of Agriculture, Washington, D.C. 
20250. 


In Re: Dr. Mack L. KitLtesrew. AQ Docket No. 25. Decided June 
20, 1984. 


Veterinary accreditation suspended—Consent. 


Terry Medly, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the regulations governing 
the Accreditation of Veterinarians and Suspension or Revocation of 
such Accreditation (9 CFR § 160.1 et seg.), by a complaint filed by 
the Administrator, Animal and Plant Health Inspection Service, 
‘United States Department of Agriculture, alleging that the re- 
spondent violated the regulations. This decision is entered pursu- 


ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The parties have agreed that this proceeding should be terminat- 
ed by entry of the consent decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
‘tion in this matter, admits to the Findings of Fact set forth below, 
and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seq.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Dr. Mack L. Killebrew, respondent, is an individual whose 
mailing address is Drawer H, Lexington, Mississippi 39095. 

2. Respondent is now, and at all times material herein was, a 
doctor of Veterinary Medicine and an Accredited Veterinarian in 
the State of Mississippi under the provisions of the regulations of 
Title 9, Code of Federal Regulations, Part 160-162. 

3. On or about April 18, 1983, respondent signed and submitted 
brucellosis test record numbers 0001153A * and 000154A, listing 30 
cattle belonging to Ms. W. H. Cooksey. 

4. On or about April 18, 1983, respondent signed and submitted 
brucellosis test record numbers 050061A and 050062A, listing 19 
cattle belonging to Mr. Boyette Parkinson. 

5. On or about May 2, 1983, respondent signed and submitted 
brucellosis test record number A179063, listing 40 cattle belonging 
to H. V. Brock. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and have 
agreed to the provisions set forth in the following order in disposi- 
tion of this proceeding, such order and decision will be issued. 


ORDER 


Respondent’s Veterinary Accreditation is hereby suspended for 
one (1) year from June 1, 1984, through June 1, 1985. 

This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the day this order is 
served upon respondent. 


In re: DoMINICANA De AvIAcIon Airings. AQ Docket No. 26. De- 
cided June 21, 1984. 


Importing livestock from Dominican Republic—Consent 


Thomas Bundy, for complainant. 
Respondent, pro se. 


Decision by John Liebert, Administrative Law Judge. 


* This number is referred to in the Complaint as “000153A”. However, the Deci- 
sion has been issued by the Judge as submitted by the parties. 
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CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Dominicana de Aviacion Airlines, re- 
spondent, violated the Act and regulations promulgated thereunder 
(9 CFR § 92.1 et seg.). Respondent Dominicana de Aviacion Airlines 
and complainant have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent Dominicana de Aviacion Air- 
lines specifically admits that the Secretary of the United States De- 
partment of Agriculture has jurisdiction in this matter, neither 
admits nor denies the remaining allegations in the complaint, 
admits to the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding.. 


FINDINGS OF FACT 


1. Dominicana de Aviacion Airlines, herein referred to as re- 
spondent, is a corporation incorporated under the laws of the Do- 
minican Republic doing business in the United States, including 
the Commonwealth of Puerto Rico, whose official agent in the 
United States is Mayda Tsaknis, whose address is 734 15th Street, 
N.W., Suite 700, Washington, D.C. 20005. 

2. On or about September 6, 1983, respondent imported two hens 
and two fighting cocks from Santo Domingo, Dominican Republic, 
to San Juan, Puerto Rico. 


CONCLUSIONS 


Respondent Dominicana de Aviacion Airlines, having admitted 
the jurisdictional facts and having agreed to the provisions set 
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forth in the following order in disposition of this proceeding, such 
order and decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of one thousand dol- 
lars ($500 per violation) which shall be payable to the “Treasurer 
of the United States,” by certified check or money order and which 
shall be forwarded to Thomas E. Bundy, Office of the General 
Counsel, Room 2422-South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In Re: Witt1aM G. CaRPENTER. AQ Docket No. 60. Decided June 22, 
1984. 


Interstate shipping of equine infectious anemia reactor horse—Consent 


Kevin Theiman, for complainant. 
Paul Williams, Boonesville, Arkansas, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act), (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that William G. Carpenter, respondent, 
violated the Act and regulations promulgated thereunder (9 CFR 
§ 75.1 et seqg.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 
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(c) all rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 
2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. William G. Carpenter, respondent, is an individual whose mail- 
ing address is 96 West 4th Street, Booneville, Arkansas 72927. 

2. On or about September 30, 1983, the respondent shipped an 
equine infectious anemia reactor horse interstate from Booneville, 
Arkansas to College Station, Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred dol- 
lars ($300.00) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250, within thirty (30) days from the ef- 
fective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 
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In Re: Buty Mrxe Gentry. AQ Docket No. 4. Decided June 29, 
1984. 


Interstate movement of cattle—Consent. 


Kris Ikejiri, for complainant. 
Hugh Gibson, Europo, Mississippi, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Billy Mike Gentry violated the Act and 
regulations promulgated thereunder (9 CFR § 78.1 et seq.). Respond- 
ent Billy Mike Gentry and the complainant have agreed that this 
proceeding should be terminated by entry of the Consent Decision 
set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent Billy Mike Gentry admits specif- 
ically that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent Billy Mike Gentry also stipulates and agrees that 
United States Department of Agriculture is the “prevailing party” 
in this proceeding and waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by him in connection with this proceeding. 


FINDINGS OF FACT 


1. Billy Mike Gentry, respondent, is an individual whose mailing 
address is Route 3, Box 299, Pontotoc, Mississippi 38863. 

2. On or about May 6, 1983, respondent Billy Mike Gentry moved 
interstate from Livingston, Alabama to Pontotoc, Mississippi, four 
(4) cattle. 
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CONCLUSIONS 


Respondent Billy Mike Gentry having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
order in disposition of this proceeding, such order and decision will 
be issued. 


ORDER 


Respondent Billy Mike Gentry is assessed a civil penalty of five 
hundred dollars ($500.00) which shall be payable to the “Treasury 
of the United States” by certified check or money order, and which 
shall be forwarded to Kris H. Ikejiri, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250, within thirty (80) days from the ef- 
fective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In Re: Pup Livestock AucTION MaRKET, INc. AQ Docket No. 31. 
Decided June 29, 1984. 


Interstate movement of swine—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulated thereunder (9 CFR § 76.1 and § 85.1 et seq.). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, the respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Philip Livestock Auction Market, Inc., respondent, is a corpo- 
ration incorporated and doing business in South Dakota, whose 
mailing address is P.O. Box 875, Philip, South Dakota 57567. 

2. On or about May 24, 1983, the respondent moved interstate 
from Philip, South Dakota to Lingle, Wyoming, 278 swine. 


CONCLUSIONS 
The respondent having admitted the jurisdictional facts and 


having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one thousand dol- 
lars ($1,000). The respondent shall send, payable to the “Treasury 
of the United States” a certified check or money order, to Kris H. 
Ikejiri, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250, 
within thirty (30) days from the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 
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In Re: Vinci. Boswe.t and Mary I. Boswett. AWA Docket No. 
188. Decided April 13, 1984. 


Failure to maintain adequate space, sanitation, and adequate personnel for the 
handling of animals; failure to provide adequate veterinary care, proper struc- 
tures, and facilities—Decision. 

Gregory Cooper, for complainant. 

Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION 


This is a disciplinary proceeding under the Animal Welfare Act 
(7 U.S.C. 2131 et seg., as amended), hereinafter referred to as the 
“Act”, and the regulations and standards issued by the Secretary 
of Agriculture pursuant to the Act (9 CFR Part 3). This proceeding 
was instituted by a complaint filed by the Acting Administrator, 
Animal and Plant Health Inspection Service, on January 25, 1982 
alleging that respondents violated the Act and the regulations and 
standards in several particulars during the period between April 
11, 1981 and September 9, 1981. Respondents filed an answer on 
February 7, 1982 which principally explained why the conditions of 
the facilities operated by them were in the condition found by the 
several inspections which disclosed the violations, and requested a 
oral hearing on the matter. 

Oral hearing on this matter was held on June 28, 1983 in St. 
Louis, Missouri before Administrative Law Judge John G. Liebert. 
Complainant is represented by Gregory Cooper, Esq., Office of the 
General Counsel, United States Department of Agriculture, and re- 
spondents represent themselves. At the conclusion of the hearing 
the Administrative Law Judge advised that he would issue a deci- 
sion on the matter in the absence of briefs by the parties. 


THE ACT AND THE REGULATIONS ISSUED BY THE SECRETARY OF 
AGRICULTURE 


The Act, as amended, authorizes the Secretary of the Agriculture 
to license “dealers” who handle for profit animals being used or in- 
tended for use for research, testing and experimentation. The term 
“animals” include guinea pigs and rabbits which were handled by 
respondents. The Act authorizes inter alia the Secretary to promul- 
gate such regulations and standards as he deems necessary to carry 
out the purposes of the Act, and to establish such investigation pro- 
cedures as may be necessary to determine compliance. 

Section 2149 of the Act provides that a dealer’s license may be 
suspended or revoked when it is determined, after notice and op- 
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portunity for hearing, that such dealer is violating any provision of 
the Act or the regulations promulgated by the Secretary. Addition- 
ally, the Act provides that any dealer may be assessed a civil pen- 
alty by the Secretary of not more than $1,000 for each violation of 
the Act or any rule, regulation, or standard promulgated by the 
Secretary; and further, that the Secretary may order any violator 
to cease and desist from continuing any violation. In determining 
penalties the Secretary shall give due consideration to appropriate- 
ness of the penalty with respect to the size of the business involved, 
the gravity of the violation, the present good faith and the history 
of previous violations: Courts are authorized to enforce compliance 
with the Secretary’s orders. 

9 CFR 1.1 et seg. contains the regulations and standards issued 
by the Secretary for administration of the Act. §1.1(n) defines 
“animal”, which includes guina pigs and rabbits which were han- 
dled by respondents. § 1.1(t) defines “dealer” which includes re- 
spondents. § 2.1 requires all dealers to be licensed. Subpart B, § 3.25 
et seg. contains the specifications for the humane handling, care 
and treatment of guinea pigs. Subpart C, § 3.50 et seg. contains the 
specifications for the humane care, treatment and handling of rab- 
bits. The acts constituting the violations charged in the complaint 


are all violations of the regulations and standards as they apply to 
the handling of guinea pigs and rabbits. 


PRELIMINARY STATEMENT 


Respondents represent themselves in this proceeding and at the 
hearing. Upon completion of complainant’s evidence respondents 
‘gave testimony to explain their facilities and manner of operation 
of the business during the period involved. 

It was evident to the Administrative Law Judge from the evi- 
dence adduced that clear violations of the regulations and stand- 
ards issued by the Secretary were reflected in the manner in which 
respondents maintained their facilities and conducted their oper- 
ations. Inasmuch as respondents did not deny the substance of the 
charges as disclosed by the several investigation reports which dis- 
closed the non-compliance with the applicable regulations and 
standards, he concluded that the basic question to be determined 
from the facts was the proper sanction to be applied against re- 
spondents in the circumstances presented. Respondents agreed 
with this conclusion. 

Because the kind of violations and manner of operations con- 
cerned deficiencies in construction and maintenance of facilities, 
the Administrative Law Judge requested a current report by an in- 
vestigator to determine the present condition of compliance by re- 
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spondents. This subsequent inspection report was filed on July 6, 
1983. It states inter alia: 


“Active progress is being made in this facility to correct 
the above-cited deficiencies and expect to be corrected 
soon.” 1 A further report was filed on October 27, 1983 
which states inter alia: 


“Facility in compliance at this time’’.? 

From the last report filed on October 27, 1983 it appears that re- 
spondents have substantially modified their operations and are 
presently in compliance with the regulations and standards. Ac- 
cordingly, the main purpose of this decision is to review the facts 
and impose a proper sanction for the several violations of the regu- 
lations and standards which took place during the period involved. 


FINDINGS OF FACT 


1. Virgil Boswell and Mary I. Boswell, (hereinafter referred to as 
the “respondents”) are husband and wife doing business as Bos- 
well’s Bunny Farm, Route 1, Box 33, Pacific, Missouri 63069. 

Respondents are now, and at all times material herein were, op- 
erating the business as a licensed dealer pursuant to the Act (7 
U.S.C. 2132 and 2133), being engaged in raising, buying and selling 
rabbits and guinea pigs in commerce. Both are involved in the day- 
to-day operations of the business sharing responsibilities for its con- 
duct. Respondent Virgil Boswell, in addition, works a night shift at 
a local brewery. 

Respondents, at the time of licensing in 1980, were advised of the 
requirements of the Act and the regulations and standards issued 
thereunder, and agreed to comply with said requirements. 

2. Harry G. Dawson is the Animal Health Technician, employed 
by the Animal and Plant Health Inspection Services of the United 
States Department of Agriculture, who is responsible for inspec- 
tions of facilities of licensed dealers under the Act to police compli- 
ance with the applicable regulations and standards issued by the 
Secretary of Agriculture. All of the charges herein are based upon 
reports of a series of investigations conducted by him of respond- 
ents operations. 

3. A first report (Exhibit 1) of an inspection conducted by Dawson 
on July 1, 1980 contains a long list of particulars in which respond- 
ents’ facilities and maintenance are not in conformity with the reg- 
ulations and standards issued for the handling of guinea pigs and 


1 This inspection report is contained in the Docket file. 
2 This inspection report is contained in the Docket file. 
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rabbits. Dawson instructed Virgil Boswell to bring his operations 
into immediate compliance in the particulars noted. Virgil Boswell 
was present during the inspection and signed the report. 

4. A second report (Exhibit 2) of an inspection conducted by 
Dawson on December 10, 1980 contains a long list of particulars in 
which respondents’ facilities and maintenance are not in conformi- 
ty with the regulations and standards for the handling of guinea 
pigs and rabbits. Again, Dawson instructed Virgil Boswell to bring 
his operations into immediate compliance in the particulars noted. 
This list of non-compliance particulars is substantially the same as 
those determined as a result of the inspection on July 1, 1980. 
Virgil Boswell was present during this inspection and signed the 
report. 

5. A third report (Exhibit 3) of an inspection conducted by 
Dawson on March 11, 1981 contains a long list of particulars in 
which respondents’ facilities and maintenance are not in conformi- 
ty with the regulations and standards for the handling of guinea 
pigs and rabbits. These particulars of non-compliance are substan- 
tially the same es those determined as a result of the two previous 
inspections. Virgil Boswell was present during the inspection and 
signed the report. 


The report recites the following instruction given to respondents: 


“All deficiencies to be corrected by April 11, 1981. After 
this date all deficiencies will be considered violations 
under the Animal Welfare Act.” 

6. A fourth report (Exhibit 4) of an inspection conducted by 
Dawson on May 12, 1981 contains a long list of particulars in which 
respondents’ facilities and maintenance are not in conformity with 
the regulations and standards for the handling of guinea pigs and 
rabbits. It was noted that respondents were handling a larger 
number of guinea pigs and approximately one-half as many rab- 
bits. 

The report additionally notes that some progress was being made 
on correcting structural deficiencies in one of the facilities, but con- 
cludes with the following notations: 


“Above deficiencies show that either an inadequate 
number of employees or too many animals present at facil- 
ity for number of employees. Facility must provide ade- 
quate employees to allow for proper care of animals, clean- 
ing of facility, and its maintenance. Dealer has stated he 
can’t hire employees to work for him that are reliable and 
able to do work require(d) to maintain and care for facility 
and animals. Dealer should either employ enough person- 
nel to make sure all areas of Animal Welfare Act are com- 
plied with or reduce the number or animals to the level 
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that the present number of employees can care for the ani- 
mals and maintain the facility.” 


The existing deficiencies have been present at this facility 
and noted on the reports of July 1, 1980, December 11, 
1980, and March 11, 1980 (sic 1981). 


All deficiencies noted on this inspection report are now 
considered violations under the “Animal Welfare Act’. 


Respondent Virgil Boswell was present at this inspection and 
signed the report.* 

7. A fifth report (Exhibit 24) of an inspection conducted by 
Dawson on July 27, 1981 contains a long list of particulars in which 
respondents’ facilities and maintenance are not in conformity with 
the regulations and standards for the handling of guinea pigs and 
rabbits. It is noted that fewer numbers of guinea pigs and rabbits 
are being handled. However, the list of particulars noting non-com- 
pliance with the standards still show essentially the same areas of 
deficiencies (with a few added ones) as those previously cited, al- 
though the comments of the inspector noted some progress in con- 
struction improvements to buildings. 

This report was signed by respondent Mary Boswell, who was 
completely informed at the time of its contents in conversation 
with Inspector Dawson. 

8. A sixth report (Exhibit 25) of an inspection conducted by 
Dawson on August 18, 1981 contains a long list of particulars in 
which respondents’ facilities and maintenance are not in conformi- 
ty with the regulations and standards for the handling of guinea 
pigs and rabbits. It is noted that fewer number of guinea pigs were 
handled and the number of rabbits handled were approximately 
the same as noted in the previous report. The list of particulars 
noting non-compliance with the standards still shows the same gen- 
eral violations as previously noted with additional deficiencies re- 
lating to the filthy conditions of the storage of food and bedding. 
The inspector noted that there had been some structural improve- 
ments to one of the facilities and that certain of the improvements 
in progress were promised to be completed within a week. Again, 
the report cites an inadequate number of employees to maintain 
the facilities and to take proper care of the animals. 

This report was signed by respondent Mary Boswell who was 
completely informed of its contents at the time. 


3 Exhibits 5 through 23 inclusive is a series of photographs taken on May 12, 1981 
at the time of the inspection showing the conditions as noted in the report of the 
investigation. 
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9. A seventh report (Exhibit 26) of an inspection conducted by 
Dawson on September 9, 1981 contains a long list of particulars in 
which respondents facility and maintenance are not in conformity 
with the regulations and standards for the handling of guinea pigs 
and rabbits. It is noted that approximately the same number of 
guinea pigs and rabbits are being handled. The long list of particu- 
lars noting non-compliance with the standards still show a continu- 
ation of essentially the same deficiencies as were noted in the pre- 
vious reports (with a few additional ones). The report discloses that 
although some improvements were made since the previous report 
that they were not substantially completed. The inspector again 
noted an inadequate number of personnel to take care of the oper- 
ations. 

This report was signed by respondent Mary Boswell who was 
completely informed of its contents at the time based upon the 
afore-mentioned seven inspections. As previously stated in the Pre- 
liminary Statement an eighth inspection was conducted on July 6, 
1983 following the hearing. This inspection was made by Mr. 
Dawson at the request of the Administrative Law Judge. The 
report discloses that respondents were no longer handling guinea 
pigs and that the number of rabbits handled had been reduced by 
two-thirds in quantity. This does not mean that respondents were 
out of business, because the testimony indicates that with the ces- 
sation of the guinea pigs operation it was replaced by handling of 
non-regulated animals. However, the report does indicate the facili- 
ties for handling rabbits was actively being brought into compli- 
ance with the regulations. However, even during the interval be- 
tween September 9, 1981 and July 6, 1983 while respondents were 
still regulated they had not yet succeeded in conducting their oper- 
ations for the handling of rabbits in accordance with the rules and 
standards. 

As previously noted in the Preliminary Statement another in- 
spection was made by Dawson on October 27, 1983. This report dis- 
closes that approximately the same number of rabbits were being 
handled and that is all of the operations of respondents which are 
subject to the standards. 

This report states that the correction in the deficiencies in the 
structure for the handling of animals subject to standards is in 
compliance. 

11. Respondent Virgil Boswell testified that he hoped to increase 
the handling of rabbits in the future. He testified that he was 
trying to bring his operations into compliance with the standards, 
and the last report shows that this has been accomplished. 
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12. The basic cause of respondents non-compliance during the 
entire period of the investigations appears to be due to poor and 
inadequate structures and facilities for the handling of the guinea 
pigs and rabbits. The structural deficiencies made it virtually im- 
possible, as a physical matter, to keep the facilities clean and or- 
derly as required by the standards. This fact was aggravated by 
lack of adequate personnel to handle in a proper way the numbers 
of animals involved. 

We are impelled by the latest report to the conclusion that the 
basic cause of respondents’ problems has been corrected, and that 
the present state of the facilities is such that compliance with the 
regulations and standards is now possible and probabe. Reducing 
the number of animals subject to regulatory control also makes it 
reasonable to anticipate that the personnel involved can properly 
care for them. In other words, it would appear that at long last re- 
spondents have brought their operations into compliance with the 
regulations and standards. 


CONCLUSIONS 


For the violations charged complainant has recommended a sanc- 
tion of (1) the issuance of a cease and desist order, (2) the assess- 
ment of a $500.00 civil penalty against the respondents, and (3) the 
suspension of respondents license for a period of sixty (60) days and 
thereafter until in full compliance with the regulations and stand- 
ards. 

Inasmuch as respondents are presently in compliance with the 
Act and regulations and standards a suspension of respondents’ li- 
cense would serve no useful purpose at this time and would be pu- 
nitive. Respondents are operating a small facility which they start- 
ed with inadequate structures. Over the course of approximately 3 
years these structural deficiencies appear to have been corrected so 
that now respondents can carry on a proper activity under the 
rules and standards. To suspend their activities at this point in 
time would not appear to serve the useful purpose of causing re- 
spondents to achieve compliance with the rules and standards. It 
would, however, have the probable effect of materially impairing 
respondents present proper activities as punishment for past dere- 
lictions. Accordingly, we do not believe it proper to suspend re- 
spondents’ present operations as a result of this proceeding. 

Because of the past failures of respondents to continue oper- 
ations while they were not in compliance with the rules and stand- 
ards, and in view of the fact that they are presently operating, we 
consider it proper to issue a cease and desist order against respond- 
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ents to make sure that they do not conduct the present or future 
operations in an improper manner. 

In consideration of respondents financial position, and for pur- 
poses of maintaining the integrity of the Act and the administra- 
tion of the program conducted by the agency, we conclude that a 
civil penalty of $500.00 is warranted in the circumstances. 

We have considered all of the evidence presented, and all mo- 
tions and requests inconsistent with this Decision are denied. 


ORDER 


Respondents, their agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from 
failing to comply with the requirements of the Act and regulations 
and: standards issued thereunder including, but not limited to, 
those standards dealing with space, sanitation, adequate personnel 
for the handling of animals, adequate veterinary care, proper struc- 
tures and adequate facilities. 

Respondents are assessed a civil penalty of $500.00, which shall 
be paid by certified check or money order made to the order of the 
Treasury of the United States and forwarded to Gregory Cooper, 
Office of the General Counsel, United States Department of Agri- 
culture, Room 2014, South Building, Washington, D.C. 9200-20250, 
within thirty (30) days from the date that this Decision and Order 
becomes final. 

This Decision and Order shall become final without further pro- 
ceedings thirty-five (35) days after service on the parties, unless ap- 
pealed to the Secretary within thirty (80) days after service. (7 CFR 
§ 1.142 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision became final May 23, 1984. ED] 


In Re: Donatp D. Foster d/b/a Wuire Gate KENNELS. AWA 
Docket No. 257. Decided May 3, 1984. 


License as dealer suspended—Consent 


Gary Shockley, for complainant. 
James Foley, Macon, MO, for respondent. 


Decision by Victor Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, in ac- 
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cordance with the Rules of Practice Governing Formal Adjudica- 
tory Proceedings Instituted by the Secretary Under Various Stat- 
utes. 7 CFR §§ 1.180-.151 (1983). The complaint alleged that re- 
spondent Donald D. Foster had violated the Animal Welfare Act, 7 
U.S.C. §§ 2131-56 (1976), and the regulations and standards issued 
thereunder. 9 CFR §§ 1.1-3.142 (1983). This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice. 7 
CFR § 1.138. 

The respondent specifically admits the jurisdictional allegations 
of the complaint, but neither admits nor denies the remaining alle- 
gations. The respondent waives the right to a hearing and any fur- 
ther procedures. The parties consent to the issuance of this decision 
for the purpose of settling this matter. 


' FINDINGS OF FACT 


1. Respondent Donald D. Foster, doing business as White Gate 
Kennels, is an individual whose address is Route 3, Macon, Missou- 
ri 63552. 

2. At all material times, respondent was licensed as a Class B 
dealer under the Act. 7 U.S.C. § 2132. 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional alle- 
gations of the complaint and the parties have agreed to the provi- 
sions of the following order, such order will be issued. 


ORDER 


Respondent, his agents, employees, and assigns, acting directly or 
indirectly, or through any corporation, trust, or other device, shall 
cease and desist from violating any and all provisions of the 
Animal Welfare Act, 7 U.S.C. §§ 3131-56 (1976), and the regulations 
and standards issued thereunder. 9 CFR §§ 1.1-3.142 (1983). 

Respondent’s license as a dealer under the Animal Welfare Act 
is suspended for thirty (30) days and thereafter until his facilities 
comply with the Animal Welfare Act and applicable standards. 

Respondent is assessed a civil penalty of $3,000.00, which shall be 
paid by certified check or money order made to the order of the 
Treasurer of the United States and which shall be forwarded to 
Gary Shockley, Office of the General Counsel, United States De- 
partment of Agriculture, Room 2014, South Building, Washington, 
D.C. 20250. This civil penalty shall be payable in six equal install- 
ments of $500 each. 
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The first of these instaliments shall be due on the first day of 
May 1984. Subsequent installments shall be due on the first day of 
each succeeding month. 

This decision and order shall have the same force and effect as a 
decision entered after a full hearing and shall be effective upon 
service on respondent. 


In Re: SEALAND OF CaPE Cop Inc. AWA Docket No. 258. Decided 
May 17, 1984. 


License as dealer suspended; failure to maintain animal exhibition facilities—Con- 
sent 


Donald Tracy, for complainant. 
Nicholas Mazzoni, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (“Act”) (7 U.S.C. 2131 et seq.), by a Complaint filed by the 


Administrator, Animal and Plant Health Inspection Service 
(“APHIS”), United States Department of Agriculture, charging 
that respondent violated the Act and the regulations and standards 
issued thereunder (9 CFR Parts 1, 2, and 3.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice applicable to these proceedings (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the Com- 
plaint, specifically admits the jurisdiction of the Secretary of Agri- 
culture and waives oral hearing and further procedure under the 
Rules of Practice. Complainant and respondent agree to the issu- 
ance of this decision for the purpose of settling this matter between 
them. 


FINDINGS OF FACT 


1. Respondent is a corporation located at Route 6A, Brewster, 
Massachusetts 02631. 

2. George R. King of the same address is President of respondent 
corporation. 

3. Respondent operates at least two animal exhibition facilities: 
Sealand of Cape Cod in Brewster, Massachusetts and Aqualand in 
Bar Harbor, Maine. 

4, At all times material herein respondent held a Class C license 
(No. 11-C-6) as an exhibitor. 
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5. At the time of its license application, February 27, 1976, and at 
its renewals, respondent, through its agents, received a copy of the 
regulations and standards contained in Title 9, Chapter 1, Subchap- 
ter A, of the Code of Federal Regulations and agreed in writing to 
comply with said regulations and standards. 

6. On or about September 24, 1980, a sea lion died at Aqualand. 
The necropsy performed showed that this mammal was extremely 
emaciated and apparently died of starvation. This was the second 
sea lion at this facility to die of apparent starvation, as indicated 
by a necropsy report of March 17, 1980. 

7. On May 30, 1980, inspectors from the Animal and Plant 
Health Inspection Service conducted an examination of the Aqua- 
land facilities and documented numerous violations on the inspec- 
tion report, a copy of which was given to respondent’s agent. 

8. Agents of respondent falsely stated during a number of inspec- 
tions between March 22, 1979 and October 16, 1980, that Dr. Tooth- 
aker was the consulting veterinarian for the Aqualand facility. 

9. At respondent’s Sealand facilities in Massachusetts, the pool 
housing seals and sea lions was found in serious violation of the 
standards. It is not constructed of a nonporous, waterproof finish 
which would facilitate proper cleaning and disinfection, to the det- 
riment of the mammals housed there. 

10. During the fall of 1980 two dolphins died at the Sealand facil- 
ity. Necropsy reports obtained by APHIS in March 1981 revealed 
that the dolphins died because they ingested foreign objects that 
should not have been anywhere near them, i.e., a plastic football, 
balls, wire staples, nails, pebbles and a whistle. 

11. The coliform bacteria count at the Sealand facility exceeded 
the standards on almost all of the many times it was checked 
throughout 1980 and 1981. 

12. On or about October 1, 1981, APHIS personnel inspected the 
Sealand facility and found numerous violations which were noted 
on an inspection form, a copy of which was given to an agent of 
respondent. 

13. Respondent neither admits nor denies the violations alleged 
herein. 


CONCLUSION 


Respondent having admitted the jurisdictional facts and having 
agreed with complainant to the entry of a consent decision, the fol- 
lowing order is issued. 
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ORDER 


Respondent shall comply with each and every provision of the 
Animal Welfare Act (7 U.S.C. 2131 et seg.) and the standards and 
regulations issued thereunder (9 CFR Parts 1, 2 and 3) and shall 
cease and desist from any violation thereof. 

Respondent is assessed a civil penalty of $250.00 which shall be 
paid within thirty days after the date this order becomes effective. 
Payment shall be by a certified check or money order payable to 
the Treasurer of the United States and forwarded to Donald A. 
Tracy, United States Department of Agriculture, Office of the Gen- 
eral Counsel, Room 2014, South Building, Washington, D. C. 20250. 

Respondent’s license as a dealer under the Act is hereby sus- 
pended until its facilities are in complete compliance with the reg- 
ulations and standards under the Act as determined by inspectors 
of the Animal and Plant Health Inspection Service. 

In order not to interfere with the breeding of sea lions at re- 
spondent’s Massachusetts facility, the correction of the pools may 
be postponed until Sept. 4, 1984. At that time the pools must be 
closed until they are brought into compliance. 


In re: Atice Porter. AWA Docket No. 250. Decided May 24, 1984. 


License as dealer suspended—Consent 


Gregory Cooper, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 
2131 et seg.), hereinafter referred to as the Act, and the regulations 
and standards issued pursuant to the Act. It was instituted by a 
complaint filed on May 13, 1983, by the Acting Administrator, 
Animal and Plant Health Inspection Service, pursuant to the Act 
and the applicable Rules of Practice (7 CFR § 1.133(b\(1)). This deci- 
sion is entered pursuant to the consent decision provision of the 
Rules of Practice (7 CFR 1.138). 

The respondents specifically admit the jurisdictional allegations 
of the complaint, but neither admit nor deny the remaining allega- 
tions of the complaint. The respondents waive the right to a hear- 
ing and any further procedures in this matter. The parties consent 
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to the issuance of this decision for the purpose of settling this pro- 
ceeding. 
FINDINGS OF FACT 


1. Leland and Alice Porter, hereinafter referred to as the re- 
spondents, were partners doing busines as L. & A. Porter, whose 
address is Route 1, Goff, Kansas 66428. 

2. Respondents, at all times material herein, were engaged in 
business at the above address as a licensed dealer within the mean- 
ing of sections 2 and 3 of the Act (7 U.S.C. 2132 and 2133), raising, 
buying and selling dogs in commerce. 


CONCLUSIONS 


Inasmuch as the respondents have admitted the jurisdictional al- 
legations of the complaint and the parties have agreed to the provi- 
sions set forth in the following Order in disposition of this proceed- 
ing, such Order will be issued. 


ORDER 


Respondent’s license as a dealer under the Act is hereby sus- 


pended for thirty days and thereafter until in full compliance with 
the requirements of the Act and the regulations and standards 
thereunder. 

Respondents, their agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from 
failing to comply with the requirements of the Act and the regula- 
tions and standards thereunder including, but not limited to, the 
regulations and standards under the Act concerning facilities, sani- 
tation, recordkeeping, and minimum age. 

Respondents are assessed a civil penalty of $500, for which they 
are jointly and severally liable, which shall be paid by certified 
check or money order made to the order of the Treasurer of the 
United States, and which shall be forwarded to Gregory Cooper, 
Office of the General Counsel, United States Department of Agri- 
culture, Room 2014, South Building, Washington, D. C. 20250, 
within thirty days from service of this Order on the respondents. 

This decision shall have the same force and effect as a decision 
entered after a full hearing and shall be effective upon service on 
the respondents. 

Addendum: On Motion of Complainant an Order has been en- 
tered this day dismissing Leland Porter as a respondent in this 
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action. Accordingly, this Order is effective and applicable only to 
respondent Alice Porter. 


In Re: Eastern Arruines Inc. AWA Docket No. 231. Decided June 
22, 1984. 


Civil penalty—Consent 


Alexandra Maravel, for complainant. 
Carmen Leon, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondent. This decision is en- 
tered pursuant to the consent decision provision of the Rules of 
Practice (7 CFR 1.138). 


Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations of the complaint, and waives hearing and further proce- 
dure herein. Complainant and respondent consent to the issuance 
of this order. 


ORDER 


A civil penalty of $1,000.00 is assessed against respondent, which 
shall be paid by a certified check or money order payable to the 
order of the Treasurer of the United States and forwarded to Alex- 
andra Maravel, Attorney, Marketing Division, Office of the Gener- 
al Counsel, Room 2014-S, U.S. Department of Agriculture, Wash- 
ington, D.C. 20250, within 30 days of the effective date of this 
order. Further, respondent is ordered to cease and desist from vio- 
lating the Animal Welfare Act, as amended, and the regulations 
and standards issued pursuant to the Act. This order shall have 
the same force and effect as if entered after a full hearing and 
shall be effective upon service upon respondent. 
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In Re: HAROLD AND Dorotny Smitu. AWA Docket No. 237. Decided 
June 21, 1984. 


Civil penalty—Consent. 


Robert Ertman, for complainant. 
Franklin Sauer, for respondent. 


Decision by William Weber, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act. A complaint 
issued by the Administrator of the Animal and Plant Health In- 
spection Service pursuant to the Act and the applicable Rules of 
Practice was served upon respondents. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 
CFR 1.138). 

Respondents admit the jurisdictional allegations of the com-_ 
plaint, specifically admit that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations of the complaint, and waive hearing and further proce- 
dure herein. Complainant and respondents consent to issuance of 
this order. 


ORDER 


A civil penalty of $1000 is assessed against respondents. Respond- 
ents shall send a certified check or money order for that amount 
payable to the Treasurer of the United States to Robert A. Ertman, 
Attorney, Marketing Division, Office of the General Counsel, Room 
2014-S. U.S. Department of Agriculture, Washington, D.C. 20250, 
within 30 days of the effective date of this order. Further, respond- 
ents are ordered to cease and desist from violating the Animal Wel- 
fare Act by selling dogs for resale without a license as a dealer 
under the Act, provided, that for a period of two months from the 
effective date of this order, respondents may dispose of dogs on 
hand by sale to licensed wholesale (but not retail) dealers. This 
order shall not bar respondents from selling dogs at their own 
premises to consumers at retail and not for resale. 

This order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 
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In Re: RoNALD JACOBSON and SuE JAcosson. AWA Docket No. 277. 
Decided June 26, 1984. 


Failure to maintain premises; failure to establish effective program; failure to ob- 
serve each dog—Decision 


The Judicial Officer affirmed the default Decision and Order issued by Chief Judge 
Campbell directing respondents to cease and desist from violating the Animal 
Welfare Act and assessing a civil penalty of $1,000 for violations involving re- 
spondents care for dogs. Respondents challenged the facts on appeal, but their 
failure to file an answer is deemed an admission of the allegations in the com- 
plaint. Although on rare occasions default decisions have been set aside for 
good cause shown or where complainant did not object, respondents have 
shown no basis for setting aside the default order here. 


Kevin Meckus, for complainant. 
Respondent, pro se. 


Decision by Donald Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. § 2131 et seg.), and the regulations and standards issued 
thereunder (9 CFR § 1.1 et seg.). On May 16, 1984, Chief Adminis- 
trative Law Judge John A. Campbell issued a default decision and 
order directing respondents to cease and desist from violating the 
Act and regulations and assessing a civil penalty of $1,000. Re- 
spondent Ronald Jacobson filed a letter on May 30, 1984, challeng- 
ing the facts set forth in the decision. 

On June 22, 1984, the matter was referred to the Judicial Officer, 
to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).! Assuming that respondents intend the letter to be an 
appeal from the decision and order filed by Chief Judge Campbell, 
the appeal is not in compliance with the requirements for an 
appeal (7 CFR § 1.145(a)). 

In any event, however, even if the appeal complied with the reg- 
ulations, there is no basis for setting aside the decision and order 
issued in this proceeding. Accordingly, the initial decision and 


1The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present 
Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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order filed in this proceeding is adopted as the final decision and 
order, except that two sentences are combined into one sentence in 
Finding 4(1), and the effective date is changed in view of respond- 
ents’ appeal. Additional conclusions by the Judicial Officer follow 
Chief Judge Campbell’s decision. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. 2131 et seq.), hereinafter referred to as the “Act,” and the 
regulations and standards issued thereunder (9 CFR 1.1 et seg.). A 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service in accordance with the applicable Rules 
of Practice was duly served upon the respondents (7 CFR 1.135, 
1.147(b)). 

Respondents’ failure to file an answer within the time specified 
in the complaint constitutes an admission of the facts alleged in 
the complaint and a waiver of hearing (7 CFR 1.136(a), 1.139). 
Therefore, this Decision and Order is entered according to the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Ronald Jacobson and Sue Jacobson, hereinafter referred to as 
respondents, are individuals whose mailing address is RR# l, 
Schaller, Iowa 51053. 

2. At all times material herein respondents were licensed under 
the Act as a Class A dealer. 

3. At the time respondents’ license No. 42BBD was issued on De- 
cember 7, 1982, respondents received a copy of the regulations and 
standards contained in Title 9, Chapter 1, Subchapter A of the 
Code of Federal Regulations and agreed to comply with said regula- 
tions and standards. 

4. On July 28, 1983, respondents’ premises were inspected and 
found to be in violation as follows: 

(a) Failure to provide housing facilities for dogs to contain the 
animals, and to restrict the entrance of other animals, in violation 
of section 3.1(a) of the standards (9 CFR 3.1(a)). At least 6 dogs were 
tied to dog houses and fences and not surrounded by perimeter 
fences to restrict the entrance of other animals. 

(b) Failure to provide sufficient shade to allow all dogs kept out 
doors to protect themselves from the direct rays of the sun where 
sunlight is likely to cause overheating or discomfort in violation of 
section 3.3(a) of the standards (9 CFR 3.3(a)). At least 6 dogs. tied to 
fences or in outside runs were not provided shelter from sunlight. 
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(c) Failure to provide access to shelter for all dogs kept outside 
to allow them to remain dry during rain or snow in violation of 
section 3.3(b) of the standards (9 CFR 3.3(b)). At least 6 dogs tied to 
fences or in outdoor runs were not provided shelter from the rain. 

(d) Failure to provide a suitable method of rapidly eliminating 
excess water in violation of section 3.3(d) of the standards (9 CFR 
3.3(d)). Several runs were partly filled with water thus indicating 
bad drainage. 

(e) Failure to provide primary enclosures for dogs to remain 
dry and clean in violation of section 3.4(a\ii) of the standards (9 
CFR 3.4(a\ii)). Several of the dogs were in conditions which did not 
allow them to remain dry and clean during rainy weather. 

(f) Failure to provide dogs with primary enclosures with a min- 
imum square footage of floor space equal to the mathematical 
square of the sum of the length of the dog in inches, as measured 
from the tip of its nose to the base of its tail, plus 6 inches, ex- 
pressed in square feet, in violation of section 3.4(b\(2\i) of the 
standards (9 CFR 3.4(b)(2)(i)). Four dogs were housed in a primary 
enclosure measuring 36” x 44” or 1584 square inches. The dogs 
measured 22 inches which, under the formula expressed in the 
standards, requires 3136 square inches of floor space for four dogs. 
Four other dogs were housed in a primary enclosure measuring 36” 
x 44” or 1584 square inches. The dogs measured 19 inches, which 
under the formula expressed in the standards, requires 2500 square 
inches of floor space for four dogs. Four more dogs were housed in 
a primary enclosure measuring 36” x 44” or 1584 square inches. 
The dogs measured 20 inches which, under the formula expressed 
in the standards, requires 2704 square inches of floor space for four 
dogs. Four additional dogs were housed in a primary enclosure 
measuring 36” x 44” or 1584 square inches. The dogs measured 20 
inches which, under the formula expressed in the standards, re- 
quires 2704 square inches of floor space for four dogs. 

(g) Failure to provide potable water to dogs, where water is not 
accessible to dogs at all times, at least twice daily for periods of not 
less than 1 hour, except as might otherwise be required to provide 
adequate veterinary care, in violation of section 3.6 of the stand- 
ards (9 CFR 3.6). Water was not accessible to several dogs tied out 
in the sun. 

(h) Failure to remove excreta from primary enclosures for dogs 
as often as necessary to prevent contamination of the dogs con- 
tained within and to reduce disease hazards and odors, in violation 
of section 3.7(a) of the standards (9 CFR 3.7(a)). Outdoor runs and 
indoor facilities were dirty and required cleaning. Several dogs 
were contaminated with mud, water and other waste. 
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(i) Failure to sanitize pens or runs using gravel, sand or dirt by 
removing and replacing as necessary, in violation of section 
3.7(bX3) of the standards (9 CFR 3.7(b)\(3)). Several of the runs were 
in need of such sanitation. 

(j) Failure to maintain premises clean, in good repair and free 
of trash in order to protect the animals from injury and to facili- 
tate the prescribed husbandry practices set forth in the standards, 
in violation of section 3.7(c) of the standards (9 CFR 3.7(c)). Weeds 
and trash were observed in immediate areas housing dogs. 

(k) Failure to establish and maintain an effective program for 
the control of insects, in violation of section 3.7(d) of the standards 
(9 CFR 3.7(d)). A severe fly problem was noted. 

(2) Failure to observe each dog daily by the animal caretaker 
in charge (sick, diseased, injured, lame or blind dogs shall be pro- 
vided with veterinary care or humanely disposed of), in violation of 
section 3.10(b) of the standards (9 CFR 3.10(b)). One dog tied to a 
fence and not provided shelter was obviously sick and in need of 
veterinary care. Several dogs were observed in a thin condition 
with rough hair coats. 

5. On August 8, 1983, respondents’ premises were again inspected 
and found to continue to be in violation as set forth above in sub- 
paragraphs 4(a) through 4(/) and, in addition, as follows: 

(a) Failure to provide storage facilities for dog food supplies 
which adequately protect such supplies against infestation or con- 
tamination by vermin, in violation of section 3.1(c) of the standards 
(9 CFR 3.1(c)). Food storage containers did not have a lid, thus ex- 
posing the stored food to flies. 

(b) Failure to provide adequate ventilation for indoor housing 
facilities to provide for the health and comfort of dogs housed 
therein at all times. Such facilities shall be provided with fresh air 
and ventilated so as to minimize, among other things, odors, in vio- 
lation of section 3.2(b) of the standards (9 CFR 3.2(b)). A bad odor 
was noted in the kennel building. 

(c) Failure to provide chains of minimum length for dogs kept 
outside and chained to dog houses as primary enclosures, in viola- 
tion of section 3.4(b\(2\ii) of the standards (9 CFR 3.4(b)(2\ii). At 
least two dogs were tied with chains less than three times the 
length of the dog as measured from the tip of its nose to the base of 
its tail. 

The violations set forth herein warrant the sanction authorized 
under the Act (7 U.S.C. 2149(a), (b)) and contained in the following 
order. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents challenge the facts set forth in the default decision, 
which are based on the allegations in the complaint. However, 
under the Rules of Practice, “[flailure to file an answer within the 
time provided under § 1.136(a) shall be deemed, for purposes of the 
proceeding, an admission of the allegations in the Complaint” (7 
CFR § 1.136(c)). 

The Rules of Practice also provide that the “failure to file an 
answer . . . shall constitute a waiver of hearing” (7 CFR § 1.139). 
The letter from the Hearing Clerk serving a copy of the complaint 
on respondents expressly advised them of the effect of failing to file 
an answer or request oral hearing. The letter states: 


In accordance with the rules of practice governing proceed- 
ings under the Act, a copy of which is enclosed, you will 
have 20 days from ‘the receipt of this letter within which 
to file with the Hearing Clerk an o al and three copies 
of your answer. Your answer sho aid d contain a definite 
statement of the facts which constitute the grounds of de- 
fense, and should specifically admit, deny or explain each 
of the allegations of the complaint. Failure to file an 
answer to or — specifically to any allegation of the 
complaint shall constitute an admission of such allegation. 


Within the same time allowed for the filing of your 
answer, you may, if you wish, request an oral h 
Failure to file such a request will constitute a waiver, on 
your part, of oral hearing. 

Accordingly, the default decision and order was properly issued 
in this case. Although on rare occasions default decisions have been 
set aside for good cause shown or where complainant did not object 
(In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand 
order), final decision, 42 Agric. Dec.__. (July 18, 1983) (default de- 
cision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s li- 
cense under the Perishable Agricultural Commodities Act had 
lapsed before service was attempted); Jn re J. Fleishman & Co., 38 
Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 
1175 (1978); In re Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) 
(remand order), final decision, 35 Agric. Dec. 195 (1976); and see In 
re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting 
late answer), final decision, 40 Agric. Dec. 1254 (1981)), respondents 
have shown no basis for setting aside the default order here. See In 
re Buzun, 43 Agric. Dec.___ (June 13, 1984); In re Mayer, 43 Agric. 
Dec. i 
bert, 43 Agric. Dec._-__ (Jan. 4, 1984); In re Berhow, 42 Agric. 
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Dec.__ (June 9, 1983); In re Rubel, 42 Agric. Dec___. (June 2, 
1983); In re Pastures, Inc., 39 Agric. Dec. 395, 396-97 (1980); In re 
Seal, 39 Agric. Dec. 370, 371 (1980); In re Thomaston Beef & Veal, 
Inc., 39 Agric. Dec. 171, 172 (1980). 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, in connection with their 
business as a dealer within the meaning of the Act, shall cease and 
desist from violating the Act and the regulations and standards 
under the Act. 

Further, respondents are assessed a civil penalty of $1,000 which 
shall be paid by certified check or money order payable to the 
Treasurer of the United States and forwarded to Kevin F. Meckus, 
Office of the General Counsel, United States Department of Agri- 
culture, Room 2014-S, Washington, DC 20250 within thirty days 
after service of this order on either respondent. 

The cease and desist provisions of this order shall become effec- 
tive on the day after service of this order on respondents. 
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In Re: Ray L. Mummert d/b/a EsBerty’s Meat Market. FMIA 
Docket No. 74. Decided May 10, 1984. 


Convicted of felony for sale and transportation of misbranded and uninspected 
carcasses of calves—Stipulation. 


Andrea Bateman, for complainant. 
Arthur Goldberg, for respondent. 


Decision by William Weber, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act 
(FMIA) as amended (21 U.S.C. 601 et seg.), and the applicable Rules 
of Practice (9 CFR 335.1 et seq.), to withdraw federal meat inspec- 
tion services from Eberly’s Meat Market (respondent). This pro- 
ceeding was commenced by a complaint filed on October 3, 1983, by 
the Administrator of the Food Safety and Inspection Service (FSIS), 
United States Department of Agriculture (USDA), who is responsi- 
ble for the administration of federal meat inspection services. The 
parties have agreed that this proceeding should be terminated by 
the entry of the consent decision set forth below and have agreed 
to the following stipulations. 

1. For purposes of this stipulation and the provisions of this con- 
sent decision only, respondent admits all of the jurisdictional alle- 
gations of the complaint and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact or law, as well as the reasons or bases thereof; and 

(c) All right to seek judicial review or otherwise to challenge or 
contest the validity of this decision. 

2. This stipulation and consent decision are for purposes of settle- 
ment in this proceeding only and do not otherwise constitute an ad- 
mission or denial by the respondent that it has violated the regula- 
tions or statutes involved. 

3. The respondent stipulates that the USDA is the “prevailing 
party” in this proceeding and waives any action against the USDA 
under the Equal Access to Justice Act of 1980, Pub. L. 96-481, for 
fees and other expenses incurred in connection with this proceed- 
ing. 


FINDINGS OF FACT 


‘ Respondent is a sole proprietorship with Ray L. Mummert ‘as 
the owner, operating a slaughtering and meat packing establish- 
ment at 253 Wilson Court, Yoe, Pennsylvania, 17313. 
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2. Respondent is now and at all times material herein was the 
recipient of inspection services under Title I of the FMIA at said 
establishment. 

3. On April 22, 1982, Ray L. Mummert was convicted in the 
United States District Court of Pennsylvania of one felony for the 
sale and transportation of misbranded and uninspected carcasses of 
calves in violation of Title 21, United States Code, Sections. 
610(cX(1), 610(cX2) and 676(a). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following consent decision in disposition of this proceeding, 
such decision will be issued. 


ORDER 


1. The inspection service under Title I of the Federal Meat In- 
spection Act (21 U.S.C. 601 et seg.) is hereby suspended from and 
shall not be provided to respondent Eberly’s Meat Market, its 
owners, affiliates, successors and assigns, directly or through any 
corporate or other device for a period of five years, commencing 
with the issuance of this consent decision. The first six months will 


constitute actual suspension of inspection. The four and one-half 
remaining years will be held in abeyance and will not become ef- 
fective: 


(a) For so long as, within five years of the effective date of this 
consent decision, respondent Eberly’s does not engage in any 
custom slaughtering as permitted under Section 23 of FMIA (21 
U.S.C. 623). All slaughtering must be conducted under federal meat 
inspection, and no farm slaughtered animals or parts, meat or 
meat food products thereof may be stored or custom processed on 
the premises, except hams, shoulders and bacon may be further 
processed. Accurate records of such products must be maintained. 

(b) For so long as within five years of the effective date of this 
consent decision, respondent Eberly’s does not violate any section 
of the FMIA or state or local statutes involving the preparation, 
sale, transportation or attempted distribution of any adulterated or 
misbranded products. 

(c) For so long as, within five years of the effective date of this 
consent decision, respondent Eberly’s will not knowingly hire or 
employ in any capacity any individual who has been convicted, in 
any federal or state court, of any felony or misdemeanor based 
upon the acquiring, handling or distributing of unwholesome, mis- 
labeled or deceptively packaged food or fraud in connection with 
transactions in food. Respondent Eberly’s will immediately termi- 
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nate the employment of any such individual when that individual’s 
conviction becomes known. 

(d) For so long as, within five years of the effective date of this 
consent decision, respondent Eberly’s allows FSIS inspectors, com- 
pliance officers and other USDA personnel complete access to the 
business facilities, files and business records. 


Il 


The violation of any provision in Paragraph 1 of this order will 
result in the immediate withdrawal of inspection services under 
Title I of the FMIA. The term violate or violation means a final 
decision in a formal adjudicatory proceeding before the Secretary 
of Agriculture, or a conviction in federal or state court. This shall 
not preclude the referral of any such violation to the Department 
of Justice for possible criminal or civil proceedings. 


Ill 


If any provision of this order is declared to be invalid, such decla- 
ration shall not effect the validity of any other provision herein. 


IV 


Notwithstanding anything to the contrary herein, this order will 
become effective at 12:01 A.M. on May 18, 1984. 


In Re: THE Roman Corporation. FMIA Docket No. 69. Decided 
June 6, 1984. 


Convicted of felony for the preparation, sale, and transportation of adulterated 
and misbranded meat food products; inspection services withdrawn and denied— 
Consent. 


Jane Ruley, for complainant. 
Keith Pritchard, Sunnyvale, California, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act as 
amended, 21 USC, Sections 601 et sequitur herein after referred to 
as the Federal Meat Inspection Act or FMIA and applicable rules 
of practice, non CFR Sections 335.1, et sequitur. 

To withdraw federal meat inspection services from the Roman 
Corporation hereinafter referred to as the “Respondent.” 
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This proceeding was commenced by a Complaint filed by the ad- 
ministrator of the Food Safety and Inspection Service United 
States Department of Agriculture who is responsible for the admin- 
istration of the FMIA. 

The parties have agreed that this proceeding should be terminat- 
ed by entry of the consent decision set forth below and have agreed 
to the following stipulations: 

(1) For the purposes of this stipulation and the provisions of this 
consent decision, Respondent admits all of the jurisdictional allega- 
tions of the Complaint admits the findings of fact and waives. 

(a) any further procedural steps. 

(b) any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons for bases thereof; 
and 1 

(c) all rights to seek judicial review and otherwise challenge or 
contest the validity of this decision. 

(2) This stipulation and consent decision are for purposes of set- 
tlement in this proceeding only and do not otherwise constitute an 
admission or denial by the Respondent that it had violated the reg- 
ulations or statutes involved. 


(3) The Respondent waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980, 5 USC, Section 504 et sequitur for fees and other expenses 
incurred by Respondent in connection with this proceeding. 


FINDINGS OF FACT 


(1) Respondent at all times material was a company which oper- 
ated a meat processing establishment in Santa Clara, California 
and was the recipient of inspection services under Title 1 of the 
FMIA. The Respondent’s mailing address is 1810 Richard Street, 
Santa Clara, California. 

(2) On or about January 5, 1983, in the United States District 
Court for the Northern District of California. The Respondent was 
convicted of one felony for the preparation, sale, and transporta- 
tion of adulterated and misbranded meat food products in violation 
of the FMIA. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following order and consent decision and disposition of this 
proceeding, such decision will be issued. 
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ORDER 


(1) Inspection services under Title 1 of FMIA are withdrawn from 
and denied to Respondent, its owners, officers, directors, successors, 
affiliates or assigns directly or through any corporate or other 
device for a period of two years starting on May 22, 1984. 

-80 consecutive days of actual suspension will commence on or 
before December 1, 1984. The remaining 23 months of withdrawal 
period will be held in abeyance and will not become effective, a) for 
so long as within two years of effective date of this consent decision 
Respondent or any of its officers, employees or agents do not “vio- 
late,” as the term is defined in Paragraph 2 infra any section of 
the Federal Meat Inspection Act, 21 USC, Section 601 et sequitur, 
involving the preparation, sale, transportation or attempted distri- 
bution of any adulterated or misbranded products, and, 5) for so 
long as Respondent within two years of the effective date of this 
consent decision, 1) does not knowingly hire in any capacity any in- 
dividual who has been convicted of any felony and, 2) to the extent 
permitted by California law dismiss from its employment any such 
individual hired after the effective date of this decision when that 
individual’s conviction becomes known. 

(2) The violation of any provision in Paragraph 1 of this order 
will result in the immediate withdrawal of inspection services 
under title one of the FMIA. 

The term “violation” means a final decision in a formal adjudica- 
tory proceeding before the Secretary of Agriculture or a conviction 
in federal or state court. This shall not preclude the referral of any 
such violation to the Department of Justice for possible criminal or 
civil proceedings. 

(3) If any proceeding provision of this order is declared to be in- 
valid, such declaration shall not affect the validity of any other 
provision herein. 

(4) This order was read into the record before Administrative 
Law Judge Victor W. Palmer on May 22, 1984 and was accepted, 
adopted and entered on that date by the consent of the parties. 

THE COURT: It’s understood that the order is becoming effective 
today and it is my order from the bench, so to speak. 

But for the sake of hearing clerk, what we will do is make photo- 
copy or a Xerox copy of what has transpired up to now and I will 
issue a small statement certifying that that’s a correct statement of 
the order that was entered today. And that then will be something 
with my signature that everybody will understand and operate on. 
But the order is entered today as of now. 

Off the record. 

(Discussion ensued off the record.) 
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THE COURT: Very well. That will, then, end the hearing and 
that will be the order. And I will do exactly what I said about the 
certification of the record. 

Thank you very much. 

(The hearing concluded at 12:04 p.m.) 


In Re: Toscony Provision Co., Inc. FMIA Docket No. 40. Decided 
May 18, 1984. 


Convicted of knowingly distributing adulterated meat food products—Decision. 


Toscony Provision Co. Inc. and its president Henri Dei were convicted of a felony 
act. Respondent and Mr. Dei are considered unfit to engage in any business 
requiring Federal Meat Inspection Services as long as Henri Dei is associated 
and maintains his status as majority stockholder. 

Harold Ruben, for complainant. 

Nicholas Politan, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 


This is an administrative proceeding for the withdrawal of feder- 
al meat inspection services provided to respondent under the Fed- 
eral Meat Inspection Act (21 U.S.C. 601 et seg.), hereinafter re- 
ferred to as the Act. This action was instituted by a Complaint 
filed on December 6, 1979, by Dr. Donald Houston, Administrator 
of the Food Safety and Inspection Service (FSIS), United States De- 
partment of Agriculture. The complaint alleged that respondent is 
unfit to engage in any business requiring federal meat inspection 
services, within the meaning of section 401 of the Act (21 U.S.C. 
671), because respondent, Toscony Provision Company, Inc., and its 
president and majority stockholder, Henry Dei, were both convict- 
ed of the felony of knowingly distributing adulterated meat food 
products. 

In its answer to the complaint, respondent admitted that re- 
spondent and its president were convicted as the complaint alleged. 
The respondent denied, however, that it was unfit to engage in any 
business requiring inspection under the Act. 

Jurisdiction having been established, an oral hearing was held 
before me on September 16-17, 1980, in New York, New York. 
Harold J. Reuben and Helen C. Harris of the Office of the General 
Counsel, United States Department of Agriculture, Washington, 
D.C., appeared on behalf of the complainant at this hearing. Nicho- 
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las H. Politan, of Checki and Politan, Lyndhurst, New Jersey, ap- 
peared on behalf of the respondent. 

On February 27, 1981, I issued a Decision and Order finding re- 
spondent unfit to receive inspection services under the Act and in- 
definitely withdrawing inspection services from respondent for so 
long as Henry Dei remained associated with respondent in any 
manner. That decision was based, in large part, on prior Depart- 
mental holdings in Wyszynski Provision Company, 40 Agric. Dec. 17 
(1981), affirmed, 538 F. Supp. 361 (E.D. Pa. 1982); Utica Packing 
Co., 39 Agric. Dec. 590 (1980), affirmed, 511 F. Supp. 655 (E.D. Mich. 
1981), reversed and remanded, No. 81-1383 (6th Cir. Sept. 2, 1982); 
and Norwich Beef Co., 38 Agric. Dec. 380 (1979), affirmed, No. H79- 
210 (D. Conn. Feb. 6, 1981), appeal dismissed, No. 81-6080 (2d Cir. 
Jan. 22, 1982). On May 6, 1981, the Judicial Officer issued a Deci- 
sion and Order affirming my decision; Toscony Provision Company, 
Inc., 40 Agric. Dec. 533 (1981). 

On appeal, the United States District Court for the District of 
New Jersey affirmed the Judicial Officer’s Decision and Order on 
May 38, 1982. Toscony Provision Company, Inc. v. Block, 538 F. Supp. 
318 (D. N.J. 1982). An appeal was then taken from that decision to 
the United States Court of Appeals for the Third Circuit. 

On December 27, 1982, upon consent of the parties, the Court of 
Appeals remanded the case to the District Court to determine the 
appropriate administrative level for consideration of mitigating cir- 
cumstances (No. 82-5354) (8d Cir. Dec. 27, 1982)); and on July 5, 
1983, the District Court ordered that the case be remanded to an 
administrative law judge to afford that judge an opportunity to 
consider mitigating circumstances (No. 81-1729 (D. NJ. July 5, 
1983)). 

Based on the remand, I held a second oral hearing on December 
9, 1983, in New York, New York, to receive any additional evidence 
on mitigation that would provide a complete record on the subject. 
Harold J. Reuben appeared on behalf of the complainant at this 
hearing. Nicholas H. Politan appeared on behalf of the respondent. 

Subsequent to the hearing, the parties filed simultaneous briefs 
and were given an opportunity to file additional arguments to com- 
ment upon the March 20, 1984 ruling in Utica Packing Co. Oppor- 
tunity for briefing ended on April 23, 1984, and this matter became 
ready for decision. 

The entire record, the briefs and arguments by counsel have 
been fully considered to determine the appropriate sanction that 
should be imposed in this proceeding. I have concluded that re- 
spondent and Mr. Dei’s felony convictions for knowingly distribut- 
ing adulterated meat strike at the very heart of the federal meat 
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inspection program, and the mitigating circumstances of Mr. Dei’s 
otherwise excellent reputation among business, professional, and 
social acquaintances and virtually blemish free record both before 
and since the felonies is not sufficient to allow inspection service to 
continue at respondent’s plant unless Mr. Dei disassociates himself 
from the corporation and divest himself of all its stock that he 
owns. 

Accordingly, an order is being entered indefinitely withdrawing 
inspection service under Title I of the Federal Meat Inspection Act 
from the corporate respondent unless Henry Dei, within one year 
from the order becoming final, disassociates himself from the cor- 
poration and divest himself of all of its stock. 


FINDINGS OF FACT 


1. Toscony Provision Company, Inc., is a corporation which oper- 
ates a meat processing establishment at 125 44th Street, Union 
City, New Jersey. 

2. Henry Dei is now, and at all times material herein was, the 
President and majority stockholder of, and responsibly connected 
with, the respondent. 

3. Respondent is, and at all times material herein was, the recipi- 


ent of inspection service under Title I of the Act at its establish- 
ment. 

4. On or about March 30, 1979, respondent pleaded guilty in the 
United States District Court for the District of New Jersey to the 
felony of knowingly distributing adulterated meat food products in 
violation of Title 21, United States Code, Section 601(m), 610, 661(c) 
and 676. 

5. On or about March 30, 1979, Henry Dei pleaded guilty in the 
United States District Court for the District of New Jersey to the 
felony of knowingly distributing adulterated meat food products in 
violation of Title 21, United States Code, Sections 601(m), 610, 
661(c) and 676. 

6. The felony convictions resulted from Henry Dei authorizing 
the adding of a chemical, imidazole, to respondent’s sausages. Ac- 
cording to Dei, the chemical was added to prolong the meat’s ap- 
pearance of freshness because consumers purchase sausage on the 
basis of its “looks.’”’ Imidazole is an industrial chemical that masks 
the normal deterioration or spoilage of meat products. It has not 
been approved by the Federal Food and Drug Administration for 
use in any food, and has not been approved by the United States 
Department of Agriculture for use in any meat food products. It is 
considered to be a deleterious substance which, when added to 
meat food products, causes them to be adulterated. 
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7. Review of respondent’s recent compliance history under the 
Act and the regulations has disclosed that 13 out of 89 product 
sample analyses performed by the Department of Agriculture from 
September 1981 through November 1983 gave evidence of 11 in- 
stances of added water and 2 instances of excess fat in Toscony’s 
sausages. There was also some evidence of rodent and insect prob- 
lems at the plant. Witnesses who testified for complainant admit- 
ted that Agriculture would nor ordinarily seek to withdraw inspec- 
tion services based upon those violations which were “very minor” 
and are common in no less than 50 percent of the sausage manu- 
facturers throughout the country subject to federal inspection. 

8. All of the witnesses who testified on behalf of respondent at- 
tested to Mr. Dei’s excellent reputation in the business community 
and among his social, professional, and other acquaintances. Re- 
spondent and Mr. Dei have an otherwise blemish free record both 
before and after the felony crimes which resulted in the March 30, 
1979 convictions. 


CONCLUSIONS 


Respondent is concluded to be unfit to engage in any business re- 
quiring federal meat inspection services so long as its President 
and majority stockholder, Henry Dei, is associated with the compa- 
ny or owns any of its stock. However,in keeping with applicable 
Departmental policy, Henry Dei shall be given one year from the 
date that the order being entered herein becomes effective to disas- 
sociate himself from the corporate respondent and dispose of his 
stock. : 

In the initial decision which I entered on February 27, 1981, I 
concluded that this case was controlled by the Judicial Officer’s 
holding in Wyszynski Provision Company, 40 Agric. Dec. 17 (1981), 
affirmed, 538 F. Supp. 361 (E.D. Pa. 1982). That case, as is the case 
here, involved felony convictions arising out of the surreptitious 
adulteration of sausage through the addition of chemicals to make 
“old” product look fresh. I stated in the earlier decision that felony 
convictions of that type “strike at the heart of the meat inspection 
program and require a determination that the respondent is unfit 
to receive inspection service.” 

Another case that influenced the decision was the holding by the 
Judicial Officer in Utica Packing Co. Inc., 39 Agric. Dec. 590 (1980), 
that it was not appropriate to consider mitigating circumstances 
when the felony convictions which gave rise to the proceeding 
strike at the heart of the meat inspection program. 

However, the Judicial Officer’s holding in Utica Packing Co. was 
reversed and remanded by the Sixth Circuit on September 2, 1982 





TOSCONY PROVISION CO., INC. 
Volume 43 Number 3 


(No. 81-1383) for consideration of mitigating circumstances. On No- 
vember 18, 1982, the Judicial Officer issued a Decision and Order 
in Utica in which he dismissed the complaint “with great reluc- 
tance and misgiving.” Thereafter, the Secretary of Agriculture del- 
egated authority to Assistant Secretary for Administration, John J. 
Franke, Jr., to reconsider the issues involved in Utica. On March 
20, 1984, the Assistant Secretary, on behalf of the Secretary of Ag-- 
riculture, ruled that the Judicial Officer incorrectly construed the 
remand order by the Court of Appeals for the Sixth Circuit. 

Assistant Secretary Franke, by his March 20, 1984 ruling, estab- 
lished a Departmental policy that all mitigating evidence proffered 
in cases under section 401 of the Federal Meat Inspection Act, 21 
U.S.C. 671, must be received and considered by the adjudicating of- 
ficials who decide the case. He directed, however, that whenever a 
felony is involved which strikes at the very heart of the meat. in- 
spection program, the deciding officer must weigh that criminal 
conduct against all mitigating circumstances provided by the re- 
spondent to determine whether the respondent is or is not unfit to 
receive federal meat inspection while the convicted felon is associ- 
ated with it. 

I have followed the Department’s policy and have determined 
that despite the fact that Henry Dei otherwise has an excellent 
reputation among his professional, social, and business associates, 
he has nonetheless committed one of the most egregious violations 
imaginable under the meat inspection act. He endangered the 
physical health and well-being of respondent’s customers by surrep- 
titious addition of a deleterious chemical substance to the sausage 
prepared and distributed by his company. The criminality of this 
conduct far outweighs his otherwise excellent reputation and re- 
spondent’s otherwise good record both before and since. Therefore, 
federal meat inspection should be withdrawn unless Henry Dei be- 
comes disassociated with the plant. 

In his March 20, 1984 ruling, Assistant Secretary Franke further 
concluded that upon considering all of the circumstances of the 
Utica case, a one year period of time should be allowed for the con- 
victed felon to disassociate himself from the corporate respondent. I 
believe the mitigating circumstances established here likewise war- 
rant Mr. Dei being accorded that much time to sell his company 
and divest himself of ownership. 


ORDER 


Inspection service under Title I of the Federal Meat Inspection 
Act (21 U.S.C. 601 et seg.) is indefinitely withdrawn from and 
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denied to respondent, its officers, directors, successors, and assigns, 
directly or through any corporate or other device. 

Provided, however, That such withdrawal and denial of inspec- 
tion shall be suspended for so long as Henry Dei is not associated 
with respondent, its successors, or assigns, directly or through any 
corporate or other device, as a partner, officer, director, sharehold- 
er, or employee, and for so long as Henry Dei provides no direction 
or advice to and exercises no control over respondent, its successors 
or assigns, directly or through any corporate or other device; 

Provided further, That Henry Dei shall be permitted to be associ- 
ated with the respondent firm for one year subsequent to the date 
this order becomes final and shall have one year subsequent to the 
date this order becomes final to dispose of his stock; 

And provided further, That if it is determined, after opportunity 
for a hearing under the Federal Meat Inspection Act, that any 
term of the above provision has not been or is not being complied 
with, the suspension will be terminated and the withdrawal and 
denial provisions of this order will become effective immediately. 

The Order shall become final and effective upon service on the 
respondent. 

[This Decision became final June 28, 1984. ED] 


In Re: Bosco ProviIsiON CORPORATION d/b/a FRANK Bosco. FMIA 
Docket No. 80. Decided June 29, 1984. 


Convicted of preparing with intent to defraud, adulterated meat food products of 
swine—Consent. 


Sally Loranz, for complainant. 
Mark S. Arisr, for respondent. 


Decision by John Liebert, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. 601 et seg.), hereinafter referred to as the 
FMIA, and the applicable Rules of Practice (9 CFR 335.1 et seq.), to 
withdraw federal meat inspection service from Bosco Provision Cor- 
poration d/b/a Frank Bosco, hereinafter referred to as respondent. 
The proceeding was commenced by a complaint filed on June 25, 
1984, by the Food Safety and Inspection Service (FSIS), United 
States Department of Agriculture (USDA), which is responsible for 
the administration of the FMIA. The parties have agreed that this 
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proceeding should be terminated by entry of the Consent Decision 
set forth below and have agreed to the following Stipulation: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision, respondent admits the Findings of Fact set forth 
herein, admits all of the jurisdictional allegations of the complaint, 
and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 
and 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision. - 

2. The respondent stipulates that the United States Department 
of Agriculture is the “prevailing party” in this proceeding and 
waives any action against the United States Department of Agri- 
culture, under the Equal Access to Justice Act of 1980, Pub. L. 96- 
481, which went into effect October 1, 1981, for fees and other ex- 
penses incurred by respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Respondent is a corporation, doing business as Frank Bosco, 
and operating a meat processing establishment at 115-15 Liberty 
Avenue, Richmond Hill, New York 11419, and is, and at all times 
material herein was, the recipient of inspection service under Title 
I of the FMIA, with corporate headquarters located at 70-10 Jamai- 
ca Avenue, Woodhaven, New York 11421. 

2. Louis Bosco is, and at all times material herein was, President, 
Plant Manager, and 10 percent or more stockholder of, and respon- 
sibly connected with, the respondent. 

8. Respondent, on or about February 28, 1984, was convicted, 
upon a plea of guilty, in the United States District Court for the 
Eastern District of New York, of one felony for preparing, with 
intent to defraud, adulterated meat food products of swine, to wit, 
pork sausages which were contaminated with an unsafe color addi- 
tive, in violation of 21 U.S.C. 601(m\(2XD), 601(m\8), 610(a) and 
676(a). 

4. Louis Bosco, on or about February 28, 1984, was convicted, 
upon a plea of guilty, in the United States District Court for the 
Eastern District of New York, of one misdemeanor for selling and 
transporting, in commerce, adulterated and misbranded meat food 
products of swine, to wit, pork sausages containing a substance 
which when added thereto and mixed therewith made them appear 
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better and of greater value than they were, in violation of 21 
U.S.C. 601(m\8), 601(nX(1), 610(cX1) and 676(a). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such decision will be issued. 


ORDER 


I. Inspection services under Title I of the FMIA are indefinitely 
withdrawn from and denied to respondent, its officers, directors, 
successors, affiliates or assigns, directly or through any corporate 
or other device, except that this order shall not apply to any person 
who, or firm or corporation which, purchases the establishment, fa- 
cilities and/or business of the respondent, for so long as such 
person, firm or corporation: 

(1) does not employ or add in any capacity, any individual who 
has been responsibly connected with, as that term is defined under 
section 401 of the FMIA (21 U.S.C. 671), the respondent; and 

(2) does not knowingly employ or add in any capacity, any indi- 
vidual who has been convicted, in any federal or state court, of any 


felony, or more than one violation of any law, other than a felony, 
based on the acquiring, handling or distributing of unwholesome, 
mislabled, or deceptively packaged food, or fraud in connection 
with any such individual when that individual’s conviction becomes 
known. 


II. This consent decision will become effective immediately upon 
signature of all the parties and the Administrative Law Judge. 
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In Re: ALBERT LEE Row.anp. HPA Docket No. 107. Decided June 
28, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
REMOVAL OF STAY ORDER 


The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The Order previ- 
ously filed on December 9, 1981, shall become effective as to each 
respondent on the 10th day after service of this Order on respond- 
ent. 


In Re: Davi LANDRUM and Dorotny Hatsey. HPA Docket No. 
148. Decided April 9, 1984. 


Entering and showing a “sored” horse—Decision. 


The respondents had been advised on numerous occasions that the horse was sore 
and should not be exhibited. These orders were ignored, and the respondents’ 
continued showing the horse. Respondents’ request that the hearing be dis- 
missed was denied and a civil penalty ordered. 


Alexander Sowfal, for complainant. 
David Byrne, Jr., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION 


This is a proceeding under the Horse Protection Act of 1970, as 
amended, (15 U.S.C. 1821 et seq.), hereinafter referred to as the 
“Act”. It was initiated by a complaint, filed by the Acting Adminis- 
trator, Animal Plant Health Inspection Service of the United 
States Department of Agriculture, alleging that respondents violat- 
ed the Act on three separate occasions by entering and showing a 
“sored” horse in the 1978 Tennessee Walking Horse National Cele- 
bration, Shelbyville, Tennessee, and violating the Regulations (9 
CFR 11.2(d)), on two separate occasions by showing a horse at this 
Show which had a black gummy foreign substance on its front pas- 
terns. In addition, the complaint alleges that respondents violated 
the Act on one occasion by showing, and on one occasion by enter- 
ing for purposes of showing a “sored” horse, in the 1978 Twenty- 
second Annual Southern Championship Charity Horse Show, Mont- 
gomery, Alabama. The horse in each instance was a Tennessee 
Walking Horse known as “Reve’s Little Boy”. The respondents are 
the trainer and the owner of the horse, respectively. 
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Respondents answers generally deny the allegations in the com- 
plaint and set-up certain affirmative defenses as will be discussed 
herein. 

Hearing on the matter was held at Montgomery, Alabama on 
May 5 through May 8, and at Nashville, Tennessee on June 23 
through June 25, 1981. Complainant is represented by Ronald K. 
Silver, Esq., Office of the General Counsel, United States Depart- 
ment of Agriculture. Respondent Dorothy Halsey is represented by 
David B. Byrne, Jr., Esq., of Robinson & Belser, P.A., Montgomery, 
Alabama and Respondent David Landrum is represented by J. 
Houston Gordon, Esq., of Gordon and Forrester, Attorneys at Law, 
of Covington, Tennessee. 

At the conclusion of the hearing the attorneys for the parties 
were given the opportunity of filing proposed findings of fact and 
briefs. This they did, together with reply briefs. 


PERTINENT STATUTORY PROVISIONS 
15 U.S.C. § 1821 Definitions 


* * * * * * * 


(3) The term “sore” when used to describe a horse means that— 
(A) an irritating or blister agent has been applied, internally or 
externally, by a person to any limb of a horse, 


(B) any burn, cut, or lacerations has been inflicted by a person on 
any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected by 
a person into or used by a person on any limb of a horse, or 


(D) any other substance or device has been used by a. person on 
any limb of a horse or a person has engaged in a practice 
involving a horse, 

and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to 
suffer, physical pain or distress, inflammation, or lameness when 
walking, trotting, or otherwise moving, except that such term does 
not include such an application, infliction, injection, use, or prac- 
tice in connection with the therapeutic treatment of a horse by or 
under the supervision of a person licensed to practice veterinary 
medicine in the State in which such treatment was given. 


15 U.S.C. § 1824 Unlawful Acts. 
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The following conduct is prohibited: 


cd * * * * * * 


(2) The (A) showing or exhibiting, in any horse show or horse ex- 
hibition, or any horse which is sore, (B) entering for the pur- 
pose of showing or exhibiting in any horse show or horse ex- 
hibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse 
which is sore, and (D) allowing any activity described in 
clause (A), (B), or (C) respecting a horse which is sore by the 
owner of such horse. 


(7) The showing or exhibiting at a horse show or horse exhibi- 
tion; the selling or auctioning at a horse sale or auction; the 
allowing to be shown, exhibited, or sold at a horse show, 
horse exhibition, or horse sale or auction; the entering for 
the purpose of showing or exhibiting in any horse show or 
horse exhibition; or offering for sale at a horse sale or auc- 
tion, any horse which is wearing or bearing any equipment, 
device, paraphernalia, or substance which the Secretary by 
regulation under Section 1828 of this title prohibits to pre- 
vent the soring of horses. 


15U.S.C. § 1825(6bX1) Civil Penalties; review and enforcement. 


(bX1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more 
than $2,000 for each violation. No penalty shall be assessed 
unless such person is given notice and opportunity for a 
hearing before the Secretary with respect to such violation. 
The amount of such civil penalty shall be assessed by the 
Secretary by written order. In determining the amount of 
such penalty, the Secretary shall take into account all fac- 
tors relevant to such determination, including the nature, 
circumstances, extent, and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in 
such conduct, the degree of culpability, any history of prior 
offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


15 U.S.C. § 1825(c) Disqualification of offenders; orders; civil penal- 
ties applicable; enforcement procedures. 


(c) In addition to any fine, imprisonment, or civil penalty author- 
ized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty as- 
sessed under subsection (b) of this section or is subject to a 
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final order under such subsection assessing a civil penalty 
for any violation of any provision of this chapter or any reg- 
ulation issued under this chapter may be disqualified by 
order of the Secretary, after notice and an opportunity for a 
hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, 
or horse sale or auction for a period of not less than one year 
for the first violation and not less than five years for any 
subsequent violation. Any person who knowingly fails to 
obey an order of disqualification shall be subject to a civil 
penalty of not more than $3,000 for each violation. Any 
horse show, horse exhibition, or horse sale or auction, or the 
management thereof, collectively and severally, which know- 
ingly allows any person who is under an order of disqualifi- 
cation to show or exhibit any horse, to enter for the purpose 
of showing or exhibiting any horse, to take part in managing 
or judging, or otherwise to participate in any horse show, 
horse exhibition, or horse sale or auction in violation of an 
order shall be subject to a civil penalty of not more than 
$3,000 for each violation. The provisions of subsection (b) of 
this section respecting the assessment, review, collection, and 
compromise, modification, and remission of a civil penalty 
apply with respect to civil Penalties under this subjection. 


15 U.S.C. §1825 Production of witnesses and books, papers, and 
documents; depositions; fees; presumptions; jurisdiction. 


* * * * * * * 


(dX5) In any civil or criminal action to enforce this chapter or 
any regulation under this chapter a horse shall be presumed 
to be a horse which is sore if it manifests abnormal sensitivi- 
ty or inflammation in both of its forelimbs or both of its 
hindlimbs. 


Pertinent Regulations (to this controversy) 


(9. CFR 11.1 et seg.) } 
§11.1 Definitions. 


1 Except for the parts of the regulations which are immaterial the regulations 
have been quoted in their entirety because they were the regulations in effect 
during the period involved in this controversy. They appear in the CFR edition Jan- 
uary 1, 1978. They refer to the statute as amended August 21, 1975 and do not incor- 
porate the amendments to the statute of July 13, 1976 (which are reflected in the 
statute citations ante.) These regulations were materially amended in 1979. 
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For the purposes of this part, unless the context other- 
wise requires, the following terms shall have the meanings 
assigned to them in this section. The singular form shall 
also import the plural and the masculine form shall also 
import the feminine. Words of art undefined in the follow- 
ing paragraphs shall have the meaning attributed to them 
by trade usage. 


* * * * * * * 


(1) Except in §§ 11.21 and 11.22, “horse show” means a 
public display of any horses, in competition, to which any 
horse was moved in commerce. 

In §§ 11.21 and 11.22 “horse show” means in a public dis- 
play of any horses in competition. Such definitions are not 


to be construed to include events where speed is the prime 
factor, nor rodeo events, parades or trail rides. 


(s) “Exhibitor” means the owner or other person who enters a 
horse in any horse show or exhibition. 


* * * * * * * 


(tX1) “Sored horse” is a horse that has been subjected, after De- 
cember 9, 1970, to one or more of the following for purpose of 
affecting its gait: 


(i) A blistering agent has been applied internally or ex- 
ternally to any of the legs, ankles, feet, or other parts of 
the horse; 


(ij) Burns cuts, bruises, or lacerations have been inflicted 
on the horse; 


(iii) A chemical agent, or tacks or nails have been used 
on the horse; or 


(iv) Any other cruel or inhumane method or device has 
been used on the horse, including but not limited to, 
chains or boots; which may reasonably be expected (a) to 
result in physical pain to the horse when walking, trot- 
ting, or otherwise moving, (b) to cause extreme physical 
distress to the horse, or (c) to cause inflammation. Al- 
though a horse given therapeutic treatment by a veteri- 
narian to relieve pain, lameness, or disability, or to restore 
its normal gait shall not be considered sored, the use of 
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any substances above the hoof but below the fetlock on 
any horse while being shown or exhibited at any horse 
show or exhibition is prohibited by § 11.2(d) except as per- 
mitted therein. 

(2) A. horse shall be considered sored if as a result of the 
use of pads on the front feet or other artificial devices or 
means, the length of the toe does not exceed the height of 
the heel by 1 inch or more when measured from the 
ground to the hair line. 


§11.2 Prohibitions concerning exhibitors. 


(a) It is unlawful for any person to show or exhibit, or enter for 
the purpose of showing in any horse show or exhibition, any 
horse which is sored. 


(b) No chain, boot, or other method or device shall be used with 
respect to any horse at any horse show or exhibition if such 
use causes the horse to be sored. 


(c) The use of any of the following devices on any horse for the 
purpose of affecting its gait at any horse show or exhibition 
is prohibited: 


(1) All beads, bangles, rollers and similar devices, except 
lignum vitae and aluminum rollers weighing less than 14 
ounces each including the weight of the fastener. 


(2) Chains weighing in excess of 10 ounces each including the 
weight of the fastener; 


(3) Chains, lignum vitae and aluminum rollers which are not 
smooth and free of projections, protrusions, rust, corrosion, 
or rough or sharp edges; 


(4) Chains with links that are not of uniform size; 


(5) Boots, or any other device, with protrusions, swellings, or 
rough or sharp edges, seams or other surfaces that may con- 
tact a horse’s leg. 


(d) All substances are prohibited on the extremities, above the 
hoof (but below the fetlock) of any horse while being shown 
or exhibited at any horse show or exhibition, except glycer- 
ine, petrolatum, and mineral oil, or mixtures thereof: Provid- 
ed, That: 
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(1) Show management agrees to furnish and maintains control 
over all lubricants for use at the horse show or exhibition; 


(2) Any such lubricant is applied after the horse is inspected by 
the show manager or his representative and the lubricant is 
applied under the supervision of show management. 


(3) Show management makes such lubricants available for De- 
partment personnel to obtain samples for laboratory analy- 
sis. 


§11.4 Inspection of horses. 


For the effective enforcement of the Act: 

(a) Each horse owner and other person having custody of any 
horses shall allow any Veterinary Services representative to 
inspect the horses in his custody as such times and places as 
the Veterinary Services representative may designate, while 
such horses are being moved in commerce or thereafter. 


(b) Each horse owner and other person having custody of any 
horses shall allow any Veterinary Services representative, 
the show manager or his representative and any veterinari- 
an designated under § 11.20 to inspect such horses at such 
reasonable times and places as such inspector may require 
while the horses are at any horse show or exhibition. 


(c) When any Veterinary Services representative, in writing, no- 
tifies the owner or any horse, or other person having custody 
of the horse, that inspection of such horse is required to be 
made after the horse has been shown or exhibited at any 
horse show or exhibtion, such horse shall not be moved from 
the horse show or exhibition premises unless the owner or 
other custodian agrees, in writing, to make the horse avail- 
able for inspection by a Veterinary Services representative 
at a time and location agreeable to such representative and 
does in fact make the horse available for such inspection. 


(d) The person having custody.of the horses to be inspected shall 
render such assistance as the inspector may reasonably re- 
quest for purposes of such inspection. 


§ 11.20 Prohibition concerning horse show or exhibition sponsors 
and managers. 


It is unlawful for any person to conduct any horse show or exhi- 
bition in which there is shown or exhibited any horse which is 
sored, unless he can establish that he has complied with the provi- 
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sions of this section. No violation of this prohibition will be deemed 
to occur if: 

(a) The sponsoring organization or show manager shall identify 
all horses that are sored or otherwise in violation of § 11.2 
and cause them to be removed from participation in any 
class at the horse show, prior to the tying of the class, or 
from exhibition before the end of the exhibition. 


(b) Alternatively: 


(1) The sponsoring organization shall designate a veterinarian 
to examine and observe all horses at the show or exhibition 
to determine whether any such horses are sored. 


(2) The veterinarian so designated shall examine the horses en- 
tered in any class at the horse show or shown in any exhibi- 
tion, in whatever way he deems necessary to determine 
whether any such horse is sored. He shall observe such 
horses while they are performing at the horse show or exhi- 
bition and shall inspect them at such other times at the 
show or exhibition as he deems necessary to determine 
whether any horse shown or exhibited was sored. 


(3) The veterinarian so designated shall report, in writing, any 
horses which he considers are sored to the show judge and to 
the show manager before the class is tied or before the con- 
clusion of the exhibition. Not later than 72 hours following 
the conclusion of the horse show or exhibition the veterinari- 
an shall send to the Veterinarian in Charge for the State in 
which the horse show or exhibition is held a report identify- 
ing each horse considered by him to be sored. 


(4) The show manager shall ascertain whether any horse is 
otherwise in violation of § 11.2. 


(5) The show manager shall immediately cause to be removed 
from participation in such class at the horse show or from 
the exhibition all horses designated by the veterinarian as 
sored or otherwise known to be sored, and any horses found 
by the show manager to be otherwise in violation of § 11.2. 


§ 11.41 Violations and penalties. 

A violation of any provision of the Act or the regulations in this 
part is unlawful and any person committing such a violation is sub- 
ject to a civil penalty up to $1,000 or criminal penalties up to 
$2,000 and 6 months imprisonment for each such violation, as pre- 
scribed in section 6 of the Act. 
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RULINGS ON MOTIONS 


(1) During the course of the proceeding, motion was made by re- 
spondents to dismiss the proceedings as being unconstitutional and 
in violations of due process. The stated reason was that the regula- 
tions were not promulgated as required by the Administrative Pro- 
cedure Act in that neither adequate notice, nor an opportunity to 
be heard, was afforded the public regarding certain of the 1976 
amendments. Respondents argue that this deficiency renders the 
regulations invalid and without the force and effect of law. 

With respect to the constitutionality issue, the Judge rules that 
he would not entertain arguments, or motions, on questions of con- 
stitutionality because that is the perogative of the Article III 
Courts. 

An examination of the record discloses that the amended regula- 
tions referred to were made effective August 21, 1975. These were 
the regulations in effect at the time involved in this proceeding. 
(See 9 CFR § 11.1 et seg. - January 1, 1979 ed.) 

A check of the record shows that adequate notice of the proposed 
amendments, together with notice to the public was given. In any 
event, infractions of only one section of the regulations (i.e. 
§ 11.2(d) was alleged. These allegations (of the kind of violation) are 
discussed in the opinion. 

Accordingly, and for the reasons stated, respondents’ motion is 
denied. 

(2) Respondents moved to dismiss the proceeding because of du- 
plication of the charges and moved that the complainant be re- 
quired to elect, i.e., be more specific as to the charges. 

We find this motion to be without merit. The hearing record dis- 
closes that the matters complained of were specifically covered so 
that there is no question about the kind and nature of the charges. 

Accordingly, respondents’ motion is denied. 

(3) At the hearing respondents moved for a ruling on the ques- 
tion of whether or not the allegations covered more than two viola- 
tions of law in view of the fact that there were only two Shows in- 
volved. It was argued that the term in the “Act “entered for show- 
ing” meant entered in a Show. 

The evidence discloses that during each of the Shows the horse 
was entered on different occasions and in different Classes, or 
events. For participation in each Class a separate entry fee was 
paid and a separate prize awarded. In view of this fact, it is our 
ruling that each time the horse participated in a Class event such 
participation was a “showing” under the intent of the Act. 

Accordingly, respondents’ motion is denied. 
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FINDINGS OF FACT 


1. Respondent Dorothy Halsey at all times material herein was 
the owner of a Tennessee Walking Horse known as “Reve’s Little 
Boy.” She is an experience horsewoman and over the year has 
owned several Tennessee Walking Horses and has participated in 
many horse shows as a rider. At no time prior to the events in the 
instant proceeding has she ever been involved as owner or other- 
wise in any action involving an alleged violation of the Act. Re- 
spondent Halsey purchased ‘“Reve’s Little Boy” on or about April 
1, 1978. 

2. Respondent David Landrum at all times material herein was 
the trainer of ‘“Reve’s Little Boy.” He received the horse for train- 
ing shortly after its purchase by respondent Halsey. In that capac- 
ity he had the exclusive care and control of the horse and was 
solely responsible for preparing it for showing. He is a compara- 
tively young trainer, having been engaged in that business for ap- 
proximately 5 years. However, he has shown horses and participat- 
ed in horse shows for many years. The testimony indicates that he 
is a trainer of demonstrated skill and competence and one who 
takes particular care of the horses under his charge. At no time 
prior to the events in the instant proceeding has he ever been in- 
volved in an alleged violation of the Act. 

3. A Tennessee Walking Horse Show is an exhibition of a par- 
ticular form and gait of movement of the competing horses. As ex- 
plained in the deposition of Dr. De Witt Owen, Jr., (Exhibit #52, 
pg. 16) 


“Tennessee Walking Horse should perform with an exag- 
erated gait that has freedom of motion in which his hind 
_ are placed far underneath him and reaches with his 
a legs in a manner that he appears to be almost run- 
, however, in a fast walk. The true running walk of a 
g horse is described as waving one foot off the 
pretied and three feet on the ground at all times. This en- 
a the horse to carry a rider who barely moves in the 
saddle.” 


The evidence indicates that this appearance, or form of movement, 
of a Tennessee Walking Horse may be exaggerated by the natural 
conformation of the particular horse. It may, also, be and usually is 
achieved by specialized training and rider’s skill. 

4. At the time of its purchase by respondent Halsey ‘“Reve’s 
Little Boy” was considered to be an old horse, being approximately 
twelve years old. The horse was a veteran show horse and had par- 
ticipated for several years in many horse shows with favorable re- 
sults. The evidence discloses that “Reve’s Little Boy” was a fine, 
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healthy natural specimen of the Tennessee Walking Horse breed. 
In addition, in the words of Dr. Owen, 


“He has good bone structure; he has proper augulation to 
his legs. He has proper augulation to his pastern. He has a 
conformation defect which seems to be a plus for walking 
horses in that he is cow-hocked and is sickle-hocked.”’ 

The deposition of Dr. H.F. Lindsey, who was the veterinarian for 
Landrum’s stables from mid-September 1978 through November 5, 
1978, described the horse as “small, short-bodied, sickle-hocked and 
cow-hocked.”’ 

The evidence discloses that the natural conformation of “Reve’s 
Little Boy”, supplemented by extensive training and show experi- 
ence, enabled him to demonstrate an unusually fine showing in 
competition which is attested by his show record. It is apparent, 
however, that in the years of training, prior to the time of respond- 
ent’s acquisition, an extensive calloused condition of the pastern 
area of both forelimbs had developed. This was attributed, by the 
testimony of the U.S.D.A. Veterinarians, to the use of mechanical 
and/or chemical devices over a long period of time in training. This 
calloused condition is graphically illustrated by photographs of the 
horse’s forefeet, (Exhibits 3, 4, 5 and 6). This condition was not un- 
usual in twelve-year-old Tennessee Walking Horses in 1978. A part 
of the training of many such horses as a common practice included 
the use of the devices which are now prohibited by the Act. One of 
the principal objectives of the Act is to prevent the use of devices 
which are considered inhumane. 

5. At time of its purchase, a few months before the Showings of 
concern herein, this extensive calloused condition of the forelimbs 
of “Reve’s Little Boy” was known to respondents. It was recognized 
by the respondents that this condition could be a problem because, 
unless carefully and continuously treated, the affected areas of the 
forelimbs could easily become irritated and the hardened tissues 
would crack and become inflamed, sore and raw, thus causing the 
horse to be in pain in the affected areas. 

Respondent Landrum testified that this calloused condition was a 
constant and prinicpal concern of his, and that he tried to keep the 
affected areas soft and pliable by careful treatment. Additionally, 
this horse had a recognized condition of a “dished foot”, which was 
attributed to a case of founder during some previous period. Lan- 
drum testified that this condition gave him no trouble and present- 
ed no problem, because he was careful not to work-out the horse on 
a hard surface. Additional padding under the shoes was used to al- 
leviate this condition. 
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6. After the purchase of “Reve’s Little Boy’ by respondent 
Halsey on April 1, 1978, this horse was shown in an estimated 10 
various shows prior to August 26, 1978. In the recollection of Lan- 
drum, this horse was examined on at least one occasion by the 
U.S.D.A. Veterinarians and found not to be “sore”. This was the 
Dixon, Missouri Show where the horse won first place. He believed, 
however, that the horse was examined in other shows as well, but 
was not certain. 

7. The complaint in this case, alleging violations occuring in the 
Fall of 1978, was not filed until January 28, 1980. During the entire 
intervening year of 1979 the horse was shown extensively in Ken- 
tucky, Indiana, Ohio and Tennessee. On at least six of these occa- 
sions, in the recollection of Landrum, the horse was examined by 
teams of U.S.D.A. Veterinarians and found not to be “sore”. The 
horse competed with distinction in these shows, and was acclaimed 
the First Reserve National Guard Champion among other out- 
standing awards. These consistently outstanding performances 
clearly demonstrated the championship quality and form of “Reve’s 
Little Boy”, with no finding that the horse’s performance was in 
any way related to a sored condition at these times. 

8. No evidence was adduced at this hearing that either of the re- 
spondents has applied chemical substances or used mechanical de- 
vices for the purpose of soring this horse prior to any of the Shows. 

Respondent Halsey testified that she did not know and was not 
informed that the examinations by the United States Department 
of Agriculture Veterinarians following any of the instant Shows 
found the horse to be sore until long after the events, i.e., at the 
time of service of the complaint. In point of fact, respondent Halsey 
testified that the only purpose of a visit to her residence by an in- 
vestigating official was for the purpose of determining ownership of 
the horse. This testimony was corroborated by the investigator. 

Respondent Landrum knew of the results of the U.S.D.A. Veteri- 
narians examinations at the time of or shortly after the examina- 
tions. 

9. A fair reading of the Act discloses that its stated purpose inter 
alia is to stop the inhumane practice of soring horses by the use of 
certain mechanical devices and chemical substances. This objective 
is to be accomplished by prohibiting the public showings of sored 
horses and prescribing sanctions for showings and exhibitions of 
sored horses. 

What constitutes a “sore” horse is defined in the Act and the 
Regulations promulgated by the Secretary. It is a Tennessee Walk- 
ing Horse which evidences pain in its movements as the result of 
the use of mechanical or chemical irritants. For purposes of apply- 
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ing the statute, the determination of whether or not a horse is in 
pain is not dependent on a determination of the exact type of the 
irritant, when the irritant was applied, or by whom. However, 
there are often visible evidences which experience has shown can 
only be attributed to the application of irritants at some time. It is 
important to bear in mind, also, that the statute prohibits an Ex- 
hibitor from the showing of a horse that has been sored, and, that 
violation is not dependent on proof that the Exhibitor applied the 
irritant. 

Unless a horse is actually found to be wearing illegal mechanical 
devices, or there is a detectable presence of a chemical irritant on 
its pasterns, the only criterion for a determination that a particu- 
lar horse is “sore” is the subjective professional judgment of the 
U.S.D.A. Veterinary examiners. This determination is based upon 
whether the horse appears to be in pain because it unnaturally 
shifts its weight during its movements to its rear limbs due to pain 
in its forelimbs which has been caused by the use of mechanical or 
chemical irritants. The effect of such weight shift causes the horse 
to show abnormal actions, such as achieving the “big lick”, or kick- 
ing up its forefeet, which is an important plus factor in judging a 
horse’s performance. 

In none of the examinations conducted by the U.S.D.A. Veteri- 
narians following any of the Shows involved herein does the evi- 
dence disclose that ‘“Reve’s Little Boy’ was wearing illegal me- 
chanical devices, or was there direct evidence of the presence of a 
chemical irritant which would influence the performance of the 
horse during a Show. 

10. The principal procedures used by the U.S.D.A. Veterinarians 
for determining whether a horse is in pain, or that its forefeet are 
irritated to the point of inducing pain is by: 


(1) Visual inspection to detect the presence of raw, irritated, or 
bleeding tissue, or the presence of secretions which normally 
accompany abused tissue. This visual inspection, of course, 
includes the detection of the presence of chains, boots, or 
other illegal mechanical devices and/or the presence of 
chemical irritants; 

(2) Palpatation of the pastern area of the limbs by moderate pres- 
sure to see whether the horse reacts in a manner that would 


indicate unusual sensitivity or soreness in the palpated 
areas; 
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(3, Corroboration of suspected abnormally inflammed areas of 

the limbs by thermovision.? 

Basically, there were two inspections which took place at each of 
the horse Shows involved herein in order to detect sored horses. 
The first took place a short time, usually within a half-hour, before 
the entry of a horse into the show ring. In accordance with § 1823 
of the Act, the management of a horse show is responsible for dis- 

qualifying any horse from being shown or exhibited which is sore. 
§ 11.20 of the regulations detail the method, in general, for carry- 
ing out this responsibility. At the time of the Shows involved 
herein certain experienced persons, or stewards, examined horses 
to be shown by general observation and physical palpation of the 
forelimbs. Following this examination, a veterinarian appointed by 
the show management conducted a visual examination of each 
horse in action to determine whether the flow of movement would 
indicate abnormality or pain. The veterinarian approved or disa- 
proved the horse for showing. After the veterinarian approved a 
horse for showing, the paraphernalia, such as show chains, and/or 
lubrication to prevent irritation by rubbing of the show chains, was 
put on the horse’s forelimbs. It is important to note that the regu- 
lations prescribe that the lubricant which is to be applied should be 
provided by the show management, and that management has a 
direct responsibility for policing the use and application of lubri- 
cants. 

The second inspection was undertaken by a series of actions by 
the U.S.D.A. Veterinarians who were in attendance. This type of 
inspection is not conducted at all shows, nor on all horses at a par- 
ticular show, to which U.S.D.A. Veterinarians were assigned. In 


2 The thermovision process is described in Jn re Peach Fleming (H.P.A. Docket 
No. 152-decided Oct. 6, 1981) as follows: 

“Thermovision is a heat detection device which picks up infra-red radiation emit- 
ted by objects. It then translates it electrically into two different screens, a black 
and white and a color monitor. The color monitor has ten color bars at the bottom 
of the screen. Each of them represents a difference of one degree centigrade, and 
are used to compare temperatures in various portions of the horse’s feet so that in- 
flamed areas will be depicted. In front of the color monitor is a Polaroid camera 
which will take a picture (thermogram) of the image represented on the color 
screen. Thermovision measures the relative temperature of a horse’s forelegs. It 
does so by using the coronary band as a reference point, which is the warmest area 
of the animal’s foot. In a normal horse the surrounding temperature should de- 
crease from 3 to 5 degrees centigrade. The coronary band is the focal point in meas- 
uring the anterior part of the foot, while the sulcus or pocket is the reference point 
of the posterior part of the foot. The sulcus has been found to be the warmest spot 
in the back of the horse’s pastern, and the surrounding area should decrease in tem- 
perature from 3 to 5 degrees. Irregularities of the temperatures surrounding the cor- 
onary band or sulcus indicate inflammation.” 
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the usual practice, and that which took place at all of the showings 
involved in this proceeding, one of the U.S.D.A. Veterinarians so 
positioned himself that he could visually observe each horse as it 
entered the show ring and its’ movements. The only thing this ob- 
server did was to look at the movement of the horse to determine 
whether there was anything so unusual about it as to indicate a 
particular physical inspection should be undertaken by his associ- 
ates to determine whether the horse is sore. In the event this ob- 
serving Veterinarian decided that a further inspection should be 
undertaken, he communicated his observations to his associates. 
The indicated horse was flagged and when it came out of the ring 
was directed to the U.S.D.A. examining Veterinarians. At the Vet- 
erinarians’ examination station the horse was first examined by 
thermovision equipment and the pictures passed to the other veter- 
inarians at the station who conducted the physical examination. 
The actual physical examination was done by two veterinarians in- 
dependently of each other, and both separately signed a form 
(Form number 19-7) disclosing their findings and observations, to- 
- gether with their conclusions with respect to soreness. 

In the event this second examination by the U.S.D.A. Veterinar- 
ians concluded the horse to be sore, the findings were turned over 
to a Compliance Officer who conducted a further detailed investiga- 
tion. The final results were then passed to the administrative au- 
thorities who determined whether or not a disciplinary action 
should be brought under the circumstances. 

12. The complaint charges the respondents with five violations of 
the Act and two violations of the Regulations. For purposes of ref- 
erence these charges will be numbered as follows: 


First) Showing the horse while it was “sore” at the Tennessee 
Walking Horse National Celebration at Shelbyville, Tennes- 
see on August 26, 1978; 


Second) Showing the horse while it was “sore” at the above- 
mentioned Show on August 31, 1978; 


Third) Showing the horse while it was “sore” at the above-men- 
tioned Show on September 2, 1978; 


Fourth) Showing the horse at the above-mentioned Show on 
August 31, 1978, with a “black gummy foreign substance” on 
its front pasterns; 


Fifth) Showing the horse at the above-mentioned Show on Sep- 
tember 2, 1978, with a “black gummy foreign substance” on 
its front pasterns; 
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Sixth) Showing the horse while it was “sore” at the Twenty- 
second Annual Southern Championship Charity Horse Show 
at Montgomery, Alabama on November 8, 1978; and 


Seventh) Entering the horse for showing while it was “sore” at 
the above-mentioned Charity Show on November 11, 1978. 


Particular Facts Relative to Charge One 


13. On August 26, 1978, respondents entered “Reve’s Little Boy” 
for showing in Class 21A at the Tennessee Walking Horse National 
Celebration, in Shelbyville, Tennessee. In accordance with the 
usual procedure, the horse was first examined by Mr. Leland Bacon 
who was one of the two Stewards at the Show. According to the 
evidence Mr. Bacon was an experienced steward and had partici- 
pated in many horse shows over a period of several years in this 
capacity. He testified that he examined the horse visually and pal- 
pated the forelimbs for the purpose of detecting soreness. He 
cleared the horse as not sore. The horse was then presented for in- 
spection to Dr. Nathan J. Thomas who was the Show Veterinarian. 
Dr. Thomas is an experienced veterinarian and has served for 
many years in many horse shows as Show Veterinarian. He passed 
the horse as not sore, following the usual procedures of examina- 
tion by watching the horse perform a series of intricate move- 
ments. 

Upon completion of this first examination the horse remained in 
the custody of respondent Landrum, who put on the show para- 
phernalia and held the horse in readiness for exhibition. Within a 
few minutes after this first examination respondent Landrum pro- 
ceeded to the show ring. 

Dr. Bob C. Thompson was the observer-member of the U.S.D.A. 
Veterinarian team assigned to the Show. According to his affidavit, 
(Exhibit 1), he noted certain abnormal movements of the horse, 
which was flagged by him for physical examination by his associ- 
ates. We note, also, that it was the standard procedure of the 
U.S.D.A. Veterinarians to examine all winning horses. Since 
“Reve’s Little Boy” tied for First Place in this paticular event it 
would, in any case, have been presented for such examination. 

According to the testimony this event lasted for an estimated 
period of from 45 minutes to 1% hours. Such a work-out is longer 
and more strenuous than the accustomed normal daily work-out 
for this horse. It would be expected, therefore, that this abnormal 
stress would be reflected in the physical condition of the horse im- 
mediately following the Show. The evidence disclosed that the 
horse was held on concrete pavement after the Show for a period of 
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half-an-hour before the examination without having had any cool- 
ing-down period. 

The photographs, (Exhibits 3, 4, 5, and 6) disclose the condition of 
the front and rear of the horse’s forefeet at the time of the exami- 
nation. Exhibit 4 shows raw, bleeding, and an abnormally dis- 
tressed condition of the left forefoot. It was speculated by respond- 
ent Landrum that this bloody, raw condition was probably due to a 
chipping-off of the top of a callus which happened after the close of 
the Show and prior to the examination by the U.S.D.A. Veterinar- 
ians. It is reasonable to believe that this particular condition did, 
in fact, happen after the close of the Show, because the condition is 
so obvious from the photographs that it is unlikely that it would 
have been overlooked by the Show Judges in the final lineup. 

The thermovision photos (Exhibits 7 and 8) taken by Dr. Crich- 
field disclose an abnormal degree of heat in both forefeet in the 
pasterns and surrounding areas. This is significant because they 
show this abnormal hot condition in both forefeet and not just the 
left forefoot, which may have been injured as mentioned above. 
While thermovision is only a diagnostic aide it does, without ques- 
tion, indicate specific areas of abnormal heat due to inflammation 
of tissue and is strong evidence of sensitivity. 

14. Exhibit 2 (Form 19-7) discloses the findings of the examining 
veterinarians at the time of their examinations, together with their 
conclusions. Both Drs. L.S. Crichfield and G.W. Patterson, the ex- 
amining veterinarians, concluded that the horse was sore and evi- 
denced pain in both forefeet at the time of their examinations. 
They stated that this condition, in their opinion, was due to “over- 
work with chains recently and use of chemicals in the past.” Their 
subsequent affidavits merely elaborated on these findings. 

15. The evidence discloses that respondent Landrum was present 
during the examination by the U.S.D.A. Veterinarians but that he 
was not particularly attentive to what was going on. He was being 
congratulated by many persons on the First Place Tie decision and 
was somewhat distracted. He testified that he was really aware of 
the conclusions of the U.S.D.A. Veterinarians that the horse was 
sore only two nights later in a meeting with the Compliance Inves- 
tigator, although he did have discussions with Dr. Patterson about 
the condition of the horse after Dr. Patterson’s examination. He 
did know the horse’s legs were in bad condition, because he treated 
them when he returned to the stables after the examination. He 
did not consult a veterinarian but treated the horse himself. He 
also, applied a prepartion called “Wonderdust” to the left foreleg 
abrasion. When asked why he did not ask his attending veterinari- 
an to examine the horse for soreness, his reply was that he knew 
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he had done nothing to sore the horse and that he did not believe 
it was sore. He further testified that he knew of many cases where 
horses had been written-up as sore by the U.S.D.A. Veterinarians 
and nothing was done about it so he wasn’t particularly concerned. 
He did not inform respondent Halsey of the fact that the horse was 
being written-up by the U.S.D.A. Veterinarians as sore. 


Particular Facts Relative to Charge Two 


16. Respondents entered “Reve’s Little Boy” in Class 56 at the 
Celebration Show on August 31, 1978. Respondent Halsey rode the 
horse which placed First in the Class. 

The preliminary examination was made by both Stewards. Mr. 
Leland Bacon testified that he was surprised that the horse was 
found to be sore after the Show on August 26 and, therefore, asked 
his associate, John Price (presently deceased), to also check the 
horse to make sure he was not making a mistake in judgment. 
Both of the Stewards passed the horse after their examinations. 
The evidence indicates that both of these men were considered to 
be good Stewards. They eventually became certified as Designated 
Qualified Persons to conduct such examinations under new proce- 
dures later approved (1979) by the U.S.D.A. regulations. Mr. Bacon 
testified that the training program for DQP’s follows the same pro- 
cedure for palpating horses forefeet as he and Mr. Price followed at 
the Show. The emphasis was on detecting abnormal sensitivity. 

After completion of the Steward’s examination the horse was 
then examined in accordance with the usual procedure by the 
Show Veterinarian, Dr. Thomas. The horse was cleared for showing 
by Dr. Thomas and turned back to respondent Landrum for attach- 
ment of the usual show paraphernalia. 

17. Dr. Bob C. Thompson was the observer-member of the 
U.S.D.A. team of Veterinarians assigned to the Show on August 31. 
His affidavit (Exhibit 17) discloses that this horse was flagged for 
further examination as it entered the ring because it was moving 
out of rhythm and carried an abnormal amount of weight on the 
hind legs, “as if it were trying to protect its front feet.” 

Exhibit 14 (Form 19-7) discloses that Dr. George Clawson operat- 
ed the thermograph machine at the Show on August 31, 1978. The 
thermograms (Exhibits 20 and 21) taken by him disclose particular 
hot spots on the pastern and surrounding areas of both of the 
horses’ forefeet. This abnormal evidence of inflammation was re- 
corded on the Form in items 46 through 50. 

This indicates extensive areas of inflammation. 

Dr. J.T. James and Dr. LS. Crichfield were the examining 
U.S.D.A. Veterinarians at the Show. Exhibit 14 discloses that their 





DAVID LANDRUM & DOROTHY HALSEY 
Volume 43 Number 3 


findings, as a result of their examinations, were that the horse 
showed pain in the pastern area of both front feet, that the horse 
had an abnormal respiration rate and displayed an abnormally 
tense attitude. Additionally, the veterinarians noted that the 
manner of attaching the show chains was illegal because they were 
too low. The accompanying statements and affidavits of the veteri- 
narians elaborate on these findings and conclude, as do their en- 
tries on Exhibit 14, that the horse was sore. 

18. Respondent Landrum was not present during the examina- 
tion by the U.S.D.A. Veterinarians. Exhibit 14 does not disclose 
whether or not anyone was advised that the U.S.D.A. Veterinar- 
ians considered the horse to be sore. However, Dr. James’ affidavit 
states that he informed the custodian of the horse who was present 
of this fact. It is presumed, therefore, that the custodian advised 
Mr. Landrum upon his return to the stables. 

19. The record indicates that Mr. Landrum did not seek the 
advice of a veterinarian, or do anything at all about the fact that 
the horse was considered to be sore. In his general testimony, how- 
ever, he stated that he gave the horse the usual treatment to condi- 
tion it for the next showing. He did not inform respondent Halsey 
of the fact that the horse was considered to be sore by the U.S.D.A. 
Veterinarians. 


Particular Facts Relative to Charge Three 


20. Respondents entered ‘“Reve’s Little Boy” in Class 68 at the 
Celebration Show on September 2, 1978. Respondent Landrum rode 
the horse which placed First in the Class. 

The preliminary examination was made by both Stewards, Bacon 
and Price, separately. At this time, according to Mr. Bacon, both 
Stewards were concerned about the horse having been written-up 
as sore after they had both passed him for showing on August 31. 
Mr. Bacon testified that they were both particularly careful in 
their examinations, because they could not understand why their 
examinations did not disclose soreness on the previous occasion. 
However, for a second time both Stewards passed the horse as not 
sore. As on the previous two occasions, the horse was then passed 
to the Show Veterinarian, Dr. Nathan Thomas. Following his usual 
inspection procedure, Dr. Thomas passed the horse for showing. Re- 
spondent Landrum then applied the usual paraphernalia and salve 
to the horse’s forelimbs and prepared for entry into the show ring. 

21. Dr. Bob Thompson was the observer-member of the U.S.D.A. 
Veterinarian team assigned to the Show on this evening. In his af- 
fidavit (Exhibit 23) Dr. Thomas stated that the movement of the 
horse as it entered the ring appeared to put “too much weight on 
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the hind legs in an effort to protect the forelegs”. The horse was 
flagged for further examination by his associates. 

On this evening Dr. G. Clawson operated the thermovision equip- 
ment. Form 19-7 (Exhibit 16), which is the summary of the exami- 
nation results by the veterinarians, discloses that Dr. Clawson 
found that the thermogram pictures show evidence of inflamma- 
tion and abnormal heat in all areas of the forefeet (items 46-50). 

22. Exhibit 16 shows that the examining veterinarians were Drs. 
Allen M. Knowles and J.T. James. Entries on the Form made at 
the time of the examination disclose that the veterinarians con- 
curred that the general appearance and stance of the horse was 
“abnormal” and “tucked under”; that it was “sweating heavily” 
and was “reluctant to move”. They found that the show chains 
were illegally placed in that they were too low. The effect of low 
chains, as explained by Steward Bacon in his testimony and by Dr. 
James in his affidavit, is that when the chains are placed too low 
they strike the coronet band of the forefoot when the horse is 
moving, thus causing sensitivity and pain. As a conclusion, the ex- 
amining veterinarians found the horse to be sore because it was in 
“extreme pain” anterior and posterior”, and the specific location of 
the pain was illustrated on the Form. 

In his affidavit, which elaborated on the conclusion shown on 
Form 19-7, Dr. James described his careful procedure in palpating 
the horse and the extreme soreness of the scar tissue areas which 
he found as a result. Additionally, Dr. James affidavit states: 


“In my professional opinion, this horse had been abused 
with the excessive use of chains, within 24-48 hours prior 
to having been shown”. 


23. The record indicates that respondent Landrum was not 
present during the examination by the U.S.D.A. Veterinarians. Ex- 
hibit 16 states, however, that Steve Roberts, identified as a custodi- 
an in the service of Mr. Landrum, was present. It is presumed, 
therefore, that Steve Roberts advised Mr. Landrum that the horse 
had been found to be sore upon his return to the stables. 

There is no evidence in the record that Mr. Landrum sought the 
advice of a veterinarian concerning the findings of the U.S.D.A. 
Veterinarians, or that he was particularly concerned about it. He 
testified that he did not inform respondent Halsey of the fact that 
the horse was considered to be sore by the U.S.D.A. Veterinarians. 


Particular Facts Relative to Charges Four and Five 


Charges Four and Five are identical in that on the occasion of 
the examinations by the U.S.D.A. Veterinarians on August 31 and 
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September 2, 1978, they are recorded as finding the forefeet of the 
horse to be covered with a “Black gummy substance”. These allega- 
tions apparently are related to §11.2(d) of the regulations (see 
ante). These regulations provided that lubricants used at a show 
should be provided by management, and the inference is that any 
lubricant not provided by management is illegal unless accompa- 
nied by a veterinarian’s certificate prescribing its use. 

A careful examination of the evidence does not disclose that this 
lubricant was provided by anyone other than management, nor 
does it disclose what the substance was. In consideration of the 
lack of evidence supporting the allegations of these two Charges we 
must assume that the substance noted by the veterinarians was 
provided by management and was, therefore, proper. Respondent 
Landrum testified that the dark color of the substance noted may 
have been due to a residual color in ‘“Wonderdust” which he had 
previously provided to assist in curing the lesions and abrasions on 
the forefeet. 

In view of the lack of supporting evidence as to the source, 
nature and effect of such substance we find that these two Charges 
are unsubstantiated and therefore are dismissed. 


Particular Facts Relative to Charge Six 


24. Respondents entered “Reve’s Little Boy” for showing at the 
Twenty-second Annual Southern Championship Charity Horse 
Show in Montgomery, Alabama. The horse was shown by respond- 
ent Landrum in Class 17 on November 8, 1978. The horse tied for 
Third Place in the Class. 

In contrast to the Celebration Show in Shelbyville during 1978, 
the first examination prior to entry of a horse into the show ring 
at the Montgomery Show was conducted by veterinarians instead 
of stewards. The procedure for this examination is described in the 
deposition of Mr. Lee Reynolds, (Exhibit 53), who was the Show 
Manager for the Montgomery Show in 1978. This procedure was to 
have three veterinarians who were large animal practicing veteri- 
narians available to conduct examinations. They operated under 
the rules as prescribed by the Horse Protection Act, and conferred 
directly with the U.S.D.A. Veterinarians on any questions they 
might have. Under this procedure one veterinarian would be al- 
lowed to pass a horse if he found no reason for turning it down. 
Any horse that the veterinarian found questionable would be re- 
ferred to the other two veterinarians for examination. The three 
would then confirm the decision of the panel. It was stated that the 
concern of managment in setting up this procedure “was strictly 
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with inspecting horses for soundness and for the Horse Protection 
Act”. 

25. In accordance with the procedure above-mentioned, Dr. Matt 
D. Holmes was the veterinarian who examined “Reve’s Little Boy” 
before entering the show ring on November 8, 1978. In his deposi- 
tion (Exhibit 54) Dr. Homes detailed the careful examination he 
made of all horses. This extensive examination conforms with the 
kind of examination given by the U.S.D.A. Veterinarians after a 
showing, as described in their several statements and depositions 
(See Tr. pgs. 170, 171). Of particular emphasis is the reliance on 
palpation as a method of detecting pain. Explicitly, Dr. Holmes 
stated (page 7 of Exhibit 54): 


Q. “So with most horses, what you are saying is, after 
they experience pain from your palpation, they will 
try to either flinch or they'll pull their hoof away or 
try to rare up? 


A. They try to get away from the sore pain”. 


Dr. Holmes passed “Reve’s Little Boy” as in proper condition for 
showing on November 8, 1978. 

26. Dr. O.W. Hunter was the observer-member of the U.S.D.A. 
Veterinarian team assigned to the November 8, 1978 Show in 
Montgomery, Alabama. In his affidavit (Exhibit 32) he stated that 
he flagged the horse for further examination by his associates be- 
cause the “horse exhibited the characteristics of a sore horse in 
motion”. 

Reference to Form 19-7 (Exhibit 33), which is the summary of al- 
leged violations filed by the U.S.D.A. Veterinarian team in connec- 
tion with their examination of “Reve’s Little Boy” on November 8, 
1978, discloses that Dr. W.H. Thompson operated the thermograph 
machine at that time. In items 46 through 50 of the Form Dr. 
Thompson found evidence of abnormal inflammation in all areas of 
the forefeet. 

27. The examining veterinarians were Dr. O.J. Fox and Dr. Patri- 
cia L. Miller. The Form states that they found abnormal soreness 
in the pastern areas of both forefeet, and describes these sore areas 
by iullustration on the Form. We note that these areas of abnormal 
sensitivity illustrated are the same areas which heretofore were 
noted in the examinations by the U.S.D.A. Veterinarians following 
the Shelbyville Show. Dr. Fox and Dr. Miller concurred in the con- 
clusion that the horse was sore by “use of mechnical action de- 


vices . 
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28. In his testimony respondent Landrum stated that, while he 
was in the general area, he did not actually watch the U.S.D.A. 
Veterinarians do their examinations. According to her testimony 
Respondent Halsey was not present at this inspection. Respondent 
Landrum testified that after the examination by the U.S.D.A. Vet- 
erinarians he did not consult with them but took the horse back to 
the stables and attended to him as usual. 

Exhibit 33 states the the custodian of the horse, identified as 
both respondents, was informed that the horse was sore. It is not 
clear exactly when this took place, but it is clear that either Lan- 
drum or someone in his employ attended the horse during this ex- 
amination. Certainly Landrum knew of the decision by conversa- 
tion with the Compliance Officer. He did not consult a veterinari- 
an, or apparently do anything to inform himself of the reason for 
the U.S.D.A. Veterinarians’ decision. 


Particular Facts Relative to Charge Seven 


This charge specifically alleges that ‘“Reve’s Little Boy” was “en- 
tered” in the Montgomery Show by respondents “for the purpose of 
showing and exhibiting while it was sore’, on November 11, 1978. 
The testimony of record discloses that the horse was presented for 
showing on November 10 and was to be ridden by respondent 
Halsey. The first examination by the Show Veterinarians resulted 
in their “excusing” the horse for showing, i.e., they refused to 
allow the horse to be shown because of their decision that the 
horse was sore. At their examination both respondents were 
present and knew of the decision. The horse was returned to the 
stables. 

Apparently nothing in particular was done to treat the horse for 
this stated soreness other than its daily routine care. The evidence 
is clear that both respondents knew on November 10 that the Show 
Veterinarians considered the horse to be sore before showing and 
that it was “excused” for that reason. The evidence is clear, also, 
that following this incident, the respondents discussed the matter 
of further showing the horse. Respondent Halsey testified that she 
left the decision to Mr. Landrum. 

29. On November 11, Respondent Landrum presented “Reve’s 
Little Boy” for showing at the Montgomery Show. Again, the horse 
was “excused” by the Show Veterinarians. Exhibit 39 is the Show 
Veterinarian’s “Report of Excused Horse” (Form 19-4) showing 
their findings (3 veterinarians): 


“Both forefeet—midpastern area front % of circumfer- 
ence—extreme sensitivity”. 
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In accordance with procedure respondent Landrum promptly pre- 
sented the horse to the U.S.D.A. Veterinarians for a pre-show in- 
spection. 

30. Exhibit 40 is the Form 19-7 report of the U.S.D.A. Veterinar- 
ians’ examination of “Reve’s Little Boy”, on November 11, 1978. 
‘Dr. W.M. Thompson who operated the thermovision equipment re- 
ported (Items 45 through 50) evidences of abnormal inflammation 
in all areas of both forefeet. We note that this thermovision disclo- 
sure seems to be consistent with those previously found in connec- 
tion with thermovision examinations of the horse following show- 
ings on the previous occasions of concern herein. 

31. Exhibt 40 shows that Dr. J.M. Rushing and Dr. O.J. Fox con- 
ducted the physical examination of the horse. They found the horse 
to have a “tucked appearance” and to have “extreme sensitivity on 
the anterior calluses”. In addition, they illustrated the location of 
“Stiptic Powder” on the calluses both anteriorly and posteriorly. 
The examining veterinarians concluded that the horse was sored 
because of “extreme sensitivity both anterior and posterior.” This 
soreness was explained as having been caused by “excessive use of 
mechanical training devices and past use of chemicals”. 

32. Respondent Landrum was present at this examination and 
consequently was advised of the reason for the veterinarians’ con- 
clusions. Respondent Halsey was not present. In her testimony 
with respect to the incident at the Montgomery Show, respondent 
Halsey said that she did not call a veterinarian because there was 
no need for it. No veterinarian examined “Reve’s Little Boy” for 
sorness until many months later. 


General Findings in connection with the Respondent's assertion 
that the sensitivity found by the U.S.D.A. Veterinarians as a 
result of their examinations at both Shows, and by the Show 
Veterinarians at the Montgomery Show, was due to causes other 
than the use of mechanical devices or the application of chemi- 
cal irritants. 


33. § 1825(d\(5) of the Act contains a presumption that a horse is 
sore (for purposes of applying the Act) “if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both of its 
hindlimbs.” In an ancillary proceeding before the United States 
District Court for the Middle District of Tennessee, Columbia Divi- 
sion, in David Landrum and Dorothy Halsey vs. John Block, Secre- 
tary of Agriculture, United States Government, the Court held, in 
its Memorandum filed on June 25, 1981, that this presumption 
must be interpreted in accordance with Rule 301, of the Federal 
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Rules.* In other words, that is a rebuttable presumption. We are 
guided by the Court’s interpretation in our following general find- 
ings. We are mindful, also, that the Act makes it illegal to show a 
horse which is found to be sensitive as the result of the use of me- 
chanical devices or chemical irritants without reference to when, 
or by whom the devices or irritants were used or applied. It is the 
condition of the horse that is the important factor for consider- 
ation. 

34. Respondents presented the depositions of several veterinar- 
ians, the testimony of others, together with several treatises on 
horse physiology and care for the purpose of showing that the ab- 
normal sensitivity in the forelimbs of ‘“Reve’s Little Boy” as found 
by the veterinarians at the time of the Shows was because the 
horse suffered from, or could have suffered from, laminitis, tendon- 
itis, and/or desmitis. 

Except for an obvious condition of laminitis, which was recog- 
nized by the U.S.D.A. Veterinarians and which respondent Lan- 
drum said was under control, none of respondents veterinarian wit- 
nesses testified that the horse had tendonitis, or desmitis, which 
caused the abnormal sensitivity found by the veterinarians. In fact, 
most of these witnesses did not physically examine the horse at all 
to determine whether or not its forelimbs were abnormally sensi- 
tive. Their pertinent statements for the most part are conclusions 
based upon the general appearance of soundness or well-being of 
the animal at the time of their observations. Such physical exami- 
nations as were performed, except those conducted by the Show 
Veterinarians at the Montgomery, Alabama Show, were so far re- 
moved from the time periods of the kinds of abnormal sensitivity 
relevant herein that they are of very little probative value with re- 
spect to the question of whether or not the abnormal sensitivity 
found is attributable to the use of mechanical devices or chemical 
irritants. 

Without exception the testimony of all the veterinarians was 
that the laminitis condition of “Reve’s Little Boy” was not severe 
enough to cause pain in the pastern areas of both forefeet. Lamini- 
tis is basically a condition which causes distress in the area of the 
hooves of an animal and, as explained by Dr. Jenkins, if a horse 
has laminitis severe enough to be in pain in the pastern area, as 
found by the examiners, it would not be on its feet at all. This was 
not the condition of “Reve’s Little Boy.” The evidence is that the 


3 A copy of this Court’s Memorandum was received in evidence as noted in our 
Memorandum To Files in this Docket, dated June 29, 1981. 
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recognized laminitis condition was under control and did not pre- 
vent the horse from normal activity. 

A careful examination of the evidence impels the conlcusion that 
while a horse may have laminitis in both forelimbs that would 
affect both limbs equally, this is not true of tendonitis or desmitis. 
As explained by Dr. Jenkins, tendonitis or desmitis, if present, 
would not affect both limbs equally so as to allow a horse to 
present a good, smooth, rhythmic image as it moved. Yet, it is clear 
that “Reve’s Little Boy” presented such a good image in the ring as 
to win in competition. To win it is essential that a horse show a 
smooth, rhythmic, even movement. 

Based upon the facts of record, we find nothing in the evidence 
presented which would attribute the cause of the abnormal sensi- 
tivity found in the physical examinations to be due to desmitis, ten- 
donitis, or laminitis. 

35. As a result of a careful examination of all of the evidence we 
are unable, in the circumstances presented, to conclude that the 
sensitivity found by the U.S.D.A. Veterinarians and the Show vet- 
erinarians at the Montgomery, Alabama Show was due to any of 
the other causes advanced by respondents. We are left, therefore, 
to considering whether the causes given by the U.S.D.A. Veterinar- 
ians for the abnormal sensitivity found were soundly based. 

36. The only timely physical examinations conducted at the Shel- 
byville Show were by the Stewards, Bacon and Price. Mr. Bacon 
was the only witness as to the manner of the conduct of these first 
physical examinations immediately before the Shows. As previous- 
ly stated, and according to Mr. Bacon, on each occasion the Stew- 
ards passed the horse for showing after having palpated the fore- 
limbs. Bacon testfied that, while he was aware of the calluses and 
scar tissue on the forelimbs, his only concern was the present re- 
sponse to palpation which would indicate an abnormal senstivity at 
the time. We have no reason to question Mr. Bacon’s judgment at 
the time of his examinations. However, we do note that such ex- 
aminations were obviously not as thorough, or as professional, as 
the examinations conducted after the Shows by the U.S.D.A. Veter- 
inarians. The Stewards had only a limited time available to con- 
duct the examinations, and, as Bacon stated the objective of the ex- 
amination was limited. It appears that no consideration was given 
by the Stewards to the probable effect on the callused forelimbs of 
the stresses imposed during the actual showings. 

37. In a very lengthy discussion of the procedures followed by the 
U.S.D.A. Veterinarians Dr. Crichfield explained that any conclu- 
sion that a horse is sore must be the unanimous conclusion of all of 
the veterinarians. That is, the independent examinations of the 
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veterinarians must disclose abnormal sensitivity in the limbs by 
palpation and visual symptoms, and this must be confirmed by 
thermograph pictures disclosing abnormal inflammation in the 
same areas. There appears to be no other way yet devised to deter- 
mine whether a horse is sore. In the instances cited herein, and fol- 
lowing these examination procedures, the U.S.D.A. Veterinarians 
found the horse to be abnormally sensitive in the same particular 
areas of the forelimbs at each of the Shows. These are the findings 
of experts charged with the responsibility of making this sort of de- 
termination. In the absence of contrary findings of experts we must 
conclude that the preponderance of the evidence is that the horse 
evidenced abnormal sensitivity in the forelimbs on the ocgasions of 
the examinations. 

38. A review of all of the evidence impels the conclusion that 
“Reve’s Little Boy”, because of the callused and abused condition of . 
the tissue of his forelimbs, had a latent and very narrow threshold 
of pain in the callused areas. It would appear from an evaluation of 
the evidence that this threshold was crossed during and because of 
the actual showings of the horse. The Shows were longer in dura- 
tion and more rigorous than the usual daily work-outs for the 
horse. This fact, together with the striking of the show chains on 
the affected areas during the Shows, exerted great additional stress 
on the already damaged tissue. In short, while it is probable that 
the horse may not have been in evident pain before a show, this 
pain surfaced during the showings and was evident at the close of 
the showings. That this is a valid conclusion, and that the results 
of showing a horse in such condition is predictable, is recognized in 
the industry. The addition of the so-called “Scar Rule” in the re- 
vised regulations of 1979 (following extensive industry-wide hear- 
ings) is designed specifically to prevent the showing-of horses in 
the future which have excessively scarred tissue of the forefeet. Re- 
spondent Landrum testified that the abused condition of the fore- 
feet of “Reve’s Little Boy” was of particular concern for him, so 
much so that he restricted its daily work-outs and gave the animal 
particular care to mitigate the effects of stress on the distressed 
tissue of the forelimbs. 

39. We find that the preponderance of the evidence is that the 
distressed condition of the forefeet of “Reve’s Little Boy” was not 
normal and, as found by the U.S.D.A Veterinarians, was due to the 
excessive use of chains and/or chemical irritants at some time. In 
other words, that this horse had been “sored” as the term is de- 
fined in the Act, and that this soring was the principal cause of the 
abnormal sensitivity found by the examinations of the U.S.D.A. 
Veterinarians. We further find that abnormal sensitivity could rea- 
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sonably be expected to be evident in the forelimbs of ‘‘Reve’s Little 
Boy” as a result of the abnormal activity and consequent stress 
brought about by the abnormal activity of a showing. 

Section 1824(2A) of the Act makes it illegal to show any horse 
which is “sore” as that term is defined by Section 1821(3) of the 
Act. Section 1825(d\5) of the Act imposes a presumption that a 
horse which manifests abnormal sensitivity or inflammation in 
both of its forelimbs is sore. As we found in Findings 35, 36, and 37 
this presumption is fully applicable in the absence of persuasive 
evidence to the contrary. Accordingly, on the basis of the facts as 
found herein we find and conclude that respondents violated the 
Act by showing “Reve’s Little Boy” as specified in Charges one, 
two, three and six in the complaint. Section 1824(2XB) of the Act 
makes it illegal to enter for the purposes of showing in any horse 
show any horse which is sore. Accordingly, on the basis of the facts 
as found herein we find and conclude that respondents violated the 
Act as specified in Charge seven in the complaint. 

All contentions, arguments, requests and motions of the parties 
have been considered. Unless specifically decided herein, to the 
extent they are inconsistent with this Decision, they are denied. 


CONCLUSIONS 


The primary responsibilities for complying with the Act are 
placed upon an “Exhibitor”, as that term is defined in § 11.1(s) of 
the Regulations. As found herein, both of the respondents meet 
that definition. Respondents testified that the decision to enter the 
Shows and in the Class competitions were mutual decisions. Both 
were deeply involved in each event. While respondent Halsey testi- 
fied that she was not personally informed of and was not aware 
that the horse had been found to be sore on any occasion until she 
received a copy of the complaint, her postitive knowledge, or lack 
of positive knowledge, of the fact is not a material factor in the cir- 
cumstances which should be weighed in considering possible miti- 
gation of a sanction for the violations. She had a responsibility for 
keeping herself informed of the condition of the horse before each 
showing by virtue of her ownership and being an Exhibitor. She 
apparently made no serious effort to assume this responsibility for 
compliance with the Act. She was not prevented in any way from 
exercising this responsibility. Respondent Landrum, on the other 
hand, had personal knowledge of the decisions and determinations 
on all occasions that the U.S.D.A. Veterinarians considered the 
horse to be sore. He did nothing to weigh this information in the 
light of his primary responsibility under the Act, but chose to 
ignore the determinations and their implication. This is particular- 
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ly true after the determination following the Show of August 26, 
1978. As the horse’s trainer, and as an Exhibitor, his personal 
belief that the U.S.D.A. Veterinarians were wrong in finding the 
horse was sore, and still doing nothing in consideration of it, is not 
a factor which should be weighed in his favor in mitigation of a 
sanction for the violations. From the evidence adduced it is evident 
that the respondents took their responsibilities under the Act very 
lightly. This was a mistake. 

In the imposition of a civil penalty for each violation of Section 
1824 of the Act, as found after hearing on the matter, consideration 
must be given to the factors enumerated in Section 1825(b\(1). We 
have well considered these factors. The nature, circumstances and 
extent of the prohibited conduct is discussed in the Findings of 
Fact. We note that neither respondent has a history of prior of- 
fenses. However, the prohibited conduct is such that it militates di- 
rectly against the accomplishment of the purposes of the Act as 
set-out in Section 1822 of the Act. We believe it significant to note 
that the competitions in the showings were for top industry 
awards. They may have been a factor in the decisions to take the 
chances and show the horse in spite of its’ condition. We conclude 
each of the responderits to be equally culpable in failing to assume 
the statutory responsibilities of an Exhibitor. 

Section 1855(b\(1) of the Act provides for a maximum civil penal- 
ty of $2,000 for each violation of Section 1824 by any person. How- 
ever, § 11.41 of the Regulations in effect during the period of these 
violations provides for a maximum civil penalty of $1,000 for such 
violations. We consider it proper, therefore, to assess a civil penalty 
of $1,000 against each of the respondents for each of the five viola- 
tions as found herein. We do not consider these amounts to be ex- 
cessive, nor would such assessments prevent either respondent 
from continuing in their respective businesses. We consider such 
sanctions appropriate in the circumstances. 

Section 1825(c) of the Act provides that: 


“In addition to any fine, imprisonment, or civil penalty au- 
thorized under this section, any person who was convi 
under the subsection (a) of this section or who paid a civil 
penalty assessed under subsection (b) of this section or is 
subject to a final order under such subsection assessing a 
= penalty for any violation of any provision of this 
hapter or any regulation issued under this chapter may 
ualified by order of the Secretary, after notice and 
= opportunit 7 for a hearing before the Secretary, from 
showing or exhibiting any horse, judging or managing any 
horse show, horse exhibition, or horse sale or auction for a 
period of not less than one year for the first violation and 
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not less than five years for any subsequent violation. x. x. 
= 


However, we note that such a provision is not included in § 11.41 of 
the Regulations in effect at the time of the violations. 

The Judicial Officer has held that, in applying the sanctions 
under the Act, a primary purpose is to deter others from such vio- 
latons. In this connection, we take notice of the fact that, subse- 
quent to the violations herein found, the institution of the D.Q.P. 
program in the management of the first examinations, and the 
amendment to the Regulations providing for the so-called “Scar 
Rule”, make it virtually impossible at the present time for any 
horse with its forelimbs in the distressed condition as were those of 
“Reve’s Little Boy” from being shown at all. We conclude, also, 
that suspension of respondent Landrum’s sole business for a period 
of time now, so long after the violations, would be punative rather 
than a deterrent. 

For the above-stated reasons we determine that the additional 
sanction provided in Section 1825(c) of the Act should not be im- 
posed on respondents. This does not prevent the application of the 
provision of this Section of the Act in accordance with its terms 
against either respondent in the event of future violations. 

After full hearing on the matter and consideration of all the 
facts and issues presented we conclude that the following Order 
should be issued. 


ORDER 


It is hereby Ordered that respondents David Landrum and Doro- 
thy Halsey be each assessed a civil penalty of five thousand dollars 
($5,000). Certified checks or money orders payble to the Treasurer 
of the United States in payment of these civil penalties shall be 
forwarded to Alexander Samofal, Room 2014, South Building, 
United States Department of Agriculture, Washington, D.C. 9200- 
20250, within one hundred twenty (120) days from the date this 
Order becomes final. 

This Decision and Order shall become final without further pro- 
ceedings thirty-five (85) days after service on the parties unless ap- 
pealed to the Secretary within thirty (30) days after service. (7. 
CFR § 1.142 and 1.145). 

[This Decision became final May 18, 1984. ED] 
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In Re: Joz Fiteminc. HPA Docket No. 144. Decided June 28, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
REMOVAL OF STAY ORDER 


The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The Order previ- 
ously filed on January 15, 1982, shall become effective on the 10th 
day after service of this Order on respondent. 


In Re: PreacH Fieminc. HPA Docket No. 152. Decided June 28, 
1984. 


Decision by Donald A. Campbell, Judicial Officer. 
REMOVAL OF STAY ORDER 


The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The Order previ- 
ously filed on October 6, 1981, shall become effective on the 10th 


day after service of this Order on respondent. 


In Re: Evpon Stamper and Sonya STaMPER d/b/a CHEZMYRAE 
WALKERS and Ross H. Fox. HPA Docket No. 168. Decided June 
28, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
REMOVAL OF STAY ORDER 
The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The Order previ- 
ously filed on January 11, 1983, shall become effective as to each 
respondent on the 10th day after service of this Order on respond- 
ent. 
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DISCIPLINARY DECISIONS 


In re: MarTIN E. Wooprinc d/b/a WooprinG LAND AND LIVESTOCK 
Co. P&S Docket No. 6264. Decided May 4, 1984. 


Issuing insufficient funds checks—Failure to honor drafts—Failure to pay when 
due—Failure to pay full price—Consent. 


Roberta Swartzendruber, for complainant. 
Robert D. Kinsey, Jr., Lincoln, Nebraska, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondent willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACTS 


1. Martin E. Woodring, hereinafter referred to as the respondent, 
is an individual who at all times material herein was doing busi- 
ness as Woodring Land and Livestock Company. His principal 
place of business was at Mesa, Colorado. Respondent’s business 
mailing address is P.O. Box 10, Mesa, Colorado 81643. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Woodring, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
ness subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
counts upon which such checks are drawn, to pay such checks 
when presented; 

2. Issuing drafts in payment for livestock without having and 
maintaining sufficient funds on deposit and available to pay such 
drafts when presented; 

3. Failing to honor drafts, drawn and issued in payment for live- 
stock, when presented for payment; 

4. Issuing drafts which are not checks in payment for livestock 
without obtaining, prior to the transaction, the express written 
consent of the sellers that payment may be made by such drafts; 

5. Failing to pay, when due, the full purchase price of livestock; 
and 

6. Failing to pay the full purchase price of livestock. 

Respondent Woodring is suspended as a registrant under the Act 


for a period of ninety days. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent, but respond- 
ent’s suspension shall not become effective until May 26, 1984. 


In re: VELASCO GIRDLER, JR. and New FARMERS LIVESTOCK MARKET 
or SoMERsET, Inc. P&S Docket No. 6098. Decided May 10, 1984. 


Engaging in business while insolvent—Failing to deposit to custodial account— 
Consent. 


Jory Hochberg, for complainant. 
Paul Henderson, Somerset, Kentucky, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint and an Amended Com- 
plaint filed by the Administrator, Packers and Stockyards Adminis- 
tration, United States Department of Agriculture, alleging that the 
respondents’ financial condition does not meet the requirements of 
the Act, and that the respondent willfully violated the Act and the 
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regulations issued thereunder (9 CFR 201.1 et seg.). This decision is 
entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Amended Complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Velasco Girdler, Jr., hereinafter referred to as respondent Gir- 
dler, is an individual whose business address is P.O. Box 361, Som- 
erset, Kentucky 42501. 

(2) Respondent Girdler, individually, in partnership, and through 
New Farmers Livestock Market of Somerset, Inc., at all times ma- 
terial herein was: 

(a) Engaged in the business of conducting and operating the 
New Farmers Livestock Market stockyard, a posted stockyard sub- 
ject to the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, buying livestock in commerce on a com- 
mission basis, and buying and selling livestock in commerce for his 
own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency, selling livestock in commerce on a commission basis. 

(3) Respondent Girdler, since July 12, 1982, has also been regis- 
tered with the Secretary of Agriculture as a market agency, buying 
livestock in commerce on a commission basis, and as a dealer, 
buying and selling livestock in commerce for his own account. 

(4) New Farmers Livestock Market of Somerset, Inc., hereinafter 
referred to as respondent New Farmers, is a corporation organized 
and existing under the laws of the State of Kentucky. Its business 
mailing address is P.O. Box 361, Somerset, Kentucky 42501; 

(5) Respondent New Farmers is, and since about March 17, 1983, 
has been: 

(a) Engaged in the business of conducting and operating the 
New Farmers Livestock Market stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; 

(c) Registered with the Secretary of Agriculture as a market 
agency selling livestock in commerce on a commission basis; and 
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(d) The successor to respondent Girdler’s previous individual 
and partnership operations of selling livestock in commerce on a 
commission basis. 

CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Girdler, his agents and employees, directly or indi- 
rectly or through any corporate or other device, and respondent 
New Farmers, its officers, directors, agents and employees, directly 
or indirectly through any corporate or other device, shall cease and 
desist from: 

1. Engaging in business as a dealer or a market agency while 
their current liabilities exceed their current assets; 

2. Failing to deposit in their “Custodial Account for Shippers’ 
Proceeds,” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds re- 
ceivable from the sale of consigned livestock; 

3. Failing to otherwise maintain their “Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); 

4, Engaging in any act, practice or course of business for the pur- 
pose of obtaining money from the purchasers of livestock by false 
or deceptive pretenses, or which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or 
sale of livestock; 

5. Entering into, continuing in, or cooperating in any agreement, 
arrangement, understanding or course of business with any person 
for the purpose of aiding or assisting such person to obtain money 

‘from the purchasers of livestock by false or deceptive pretenses, or 

which enables such person to engage in a practice which operates 
or would operate as a fraud or deceit upon any person in connec- 
tion with the purchase or sale of livestock; 

6. Misrepresenting, or aiding and assisting any person to misrep- 
resent, in connection with the purchase or sale of livestock, the 
method or procedure by which such livestock was purchased or 
sold; 

7. Misrepresenting, or aiding and assisting any person to misrep- 
resent, in connection with the purchase or sale of livestock, the 
origin, or place of purchase or sale, of such livestock; 
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8. Making or causing to be made false, incorrect, or inaccurate 
entries in accounts of sale, buyer invoices, scale tickets, or any 
other documents evidencing or prepared in connection with the 
purchase or sale of livestock; 

9. Issuing or causing to be issued accounts of sale, buyers in- 
voices, scale tickets or any other documents evidencing or prepared 
in connection with the purchase or sale of livestock, which fail to 
show the true and correct price of such livestock, and all other 
facts necessary to show clearly and completely the true nature of 
each transaction; and 

10. Collecting or aiding and assisting any person to collect from 
the purchasers of livestock on the basis of false, incorrect, or inac- 
curate invoices or accountings. 

Respondents shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in their business subject to the Packers 
and Stockyards Act, including accounts and records which show: (1) 
the true and correct prices of livestock; (2) the true and correct 
weights of livestock; (3) the origin and place of purchase of live- 
stock; (4) the true ownership of livestock; and (5) the name or ini- 
tials of the weigher of livestock. 

Respondents are suspended as registrants under the Packers and 
Stockyards Act for a period of sixty (60) days, and thereafter until 
they demonstrate that their current liabilities do not exceed their 
current assets. When respondents demonstrate that their current 
liabilities do not exceed their current assets, a supplemental order 
will be issued in this proceeding terminating this suspension after 
the expiration of the sixty (60) day period. Respondent Girdler ac- 
knowledges and agrees that this order prohibits him from acting as 
an agent or employee of a dealer or a market agency during the 
sixty (60) day period of suspension. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents. 
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In Re: DrexeL, ConLEy and Ropert L. Contey. P&S Docket No. 
6228. Decided May 11, 1984. 


Obtaining money using deceptive pretenses; misrepresentation; issuing inaccurate 
invoices; suspension—Consent 


Barbara Harris, for complainant. 
Bradford L. Cowgill, Lexington, Kentucky, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that respondent Drexel Conley’s fi- 
nancial condition does not meet the requirements of the Act and 
that respondents Drexel Conley and Robert L. Conley wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 


Respondent Robert L. Conley admits the jurisdictional allega- 
tions in paragraph II of the complaint and specifically admits that 
the Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert L. Conley is an individual whose business mailing ad- 
dress is Box 12707, Lexington, Kentucky 40511. 

2. Respondent Robert L. Conley, at all times material herein, 
was: 
(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Is presently registered with the Secretary of Agriculture as 

a dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


Respondent Robert L. Conley having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 
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ORDER 


Respondent Robert L. Conley, his agent and employees, directly 
or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Engaging in any act, practice or course of business for the pur- 
pose of obtaining money from the purchasers of livestock by false 
or deceptive pretenses, or which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or 
sale of livestock; 

2. Misrepresenting to his principals, customers, or other purchas- 
ers of livestock from respondent the original or actual purchase 
weights of livestock; 

3. Preparing and issuing or causing to be prepared or issued, in 
connection with the purchase or sale of livestock, accounts of pur- 
chase, invoices, billings, scale tickets or any other document show- 
ing false, inaccurate, or misleading weight entries for such live- 
stock; and 

4. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate or misleading accounts of purchase, in- 
voices or billings. 


Respondent Robert L. Conley is suspended as a registrant under 
the Act for a period of eighty (80) days. 

Respondent Robert L. Conley is assessed a civil penalty in the 
amount of $2,000.00. 

The provisions of this order shall become effective on the next 
day after service of this order on respondent Robert L. Conley. 


In Re: GENEVA Stockxyarps INc., WILLIAM M. PARKER Sr., and JEA- 
NETTE PARKER. P&S Docket No. 6273. Decided May 14, 1984. 


Engaging in business while insolvent; failure to deposit to custodial account; 
misuse of funds—Consent 

Jory Hochberg, for complainant. 

Henry Lee, Geneva, Alabama, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the financial condition of the corpo- 
rate respondent does not meet the requirements of the Act, and 
that the respondents wilfully violated the Act and the regulations 
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issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Geneva Stock Yards, Inc., hereinafter referred to as respond- 
ent Geneva, is a corporation organized and existing under the laws 
of the State of Alabama. Its business mailing address is P.O. Box 
58, Geneva, Alabama 36340. 

2. Respondent Geneva, until about September 12, 1983, was: 

(a) Engaged in the business of conducting and operating the 

‘Geneva Stock Yards, Inc. stockyard, a posted stockyard subject to 
the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, buying livestock on a commission basis 
in commerce, and buying and selling livestock in commerce for its 
own account. 

3. Respondent Geneva is, and at all times material herein was 
registered with the Secretary of Agriculture as a market agency to 
buy and sell livestock in commerce on a commission basis, and as a 
dealer to buy and sell livestock in commerce for its own account. 

4. William M. Parker, Sr., hereinafter referred to as respondent 
William Parker, is an individual whose address is 605 Beal Park- 
way, Fort Walton Beach, Florida 32548. 

5. Respondent William Parker at all times material herein was: 

(a) President of respondent Geneva; 

(b) Sole Stockholder of respondent Geneva; 

(c) Responsible for the direction, management and control of 
respondent Geneva; 

(d) Engaged in the business of conducting and operating the 
stockyard; — 

(e) Engaged in the business of selling livestock on a commission 
basis at the stockyard, buying livestock in commerce on a commis- 
sion basis, and buying and selling livestock in commerce for his 
own account; and 

(f) A dealer and a market agency, within the meaning and sub- 
ject to the provisions of the Act. 
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6. Jeanette Parker, hereinafter referred to as respondent Jea- 
nette Parker, is an individual whose business mailing address is 
605 Beal Parkway, Fort Walton Beach, Florida 32548. 

7. Respondent Jeanette Parker at all times material herein was: 

(a) The wife of respondent William Parker; 

(b) The Secretary-Treasurer of respondent Geneva; 

(c) Responsible for the direction, management and control of 
respondent Geneva; 

(d) Engaged in the business of conducting and operating the 
stockyard; 

(e) Engaged in the business of selling livestock on a commission 
basis at the stockyard, buying livestock on a commission basis in 
commerce, and buying and selling livestock in commerce for her 
own account; and 

(f) A dealer and a market agency, within the meaning and sub- 
ject to the provisions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 


will be entered. 
ORDER 


Respondent Geneva, its officers, directors, agents and employees, 
directly or indirectly through any corporate or other device, and re- 
spondents William and Jeanette Parker, their agents and employ- 
ees, directly or indirectly through any corporate or other device, in 
connection with their operations subject to the Act, shall cease and 
desist from: 

1. Engaging in business as a dealer or a market agency while 
their current liabilities exceed their current assets; 

2. Failing to deposit in their “Custodial Account for Shippers’ 
Proceeds,” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds re- 
ceivable from the sale of consigned livestock; 

3. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of their own or for pur- 
poses other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, and making such other use 
of shippers’ funds in their possession or control as will endanger or 
impair the faithful and prompt accounting therefor and the pay- 
ment of the portions thereof to the person or persons entitled 
thereto; 
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4. Failing to otherwise maintain their “Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); 

5. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

6. Failing to pay, when due, for livestock purchased; 

7. Failing to pay for livestock purchased; 

8. Engaging in any act, practice or course of business for the pur- 
pose of obtaining money from the purchasers of livestock by false 
or deceptive pretenses, or which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or 
sale of livestock; 

9. Making or causing to be made false, incorrect, or inaccurate 
entries in invoices or any other documents evidencing or prepared 
in connection with the purchase or sale of livestock; 

10. Issuing or causing to be issued invoices or any other docu- 
ments prepared in connection with the purchase or sale of livestock 
which fail to show the true and correct weights of such livestock, 
and all other facts necessary to show clearly and completely the 
true nature of the transaction; and 

11. Collecting or aiding and assisting any person to collect from 
the purchasers of livestock on the basis of false, incorrect, or inac- 
curate invoices or accountings. 

Respondent Geneva is suspended as a registrant under the Pack- 
ers and Stockyards Act for a period of three (3) years. 

Respondents William Parker and Jeanette Parker shall not 
engage in business as a dealer, buying or selling livestock either for 
their own account or as employees or agents of the vendor or pur- 
chaser, or as a market agency, buying and selling livestock on a 
commission basis, for a period of three (3) years. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 


In Re: Ronatp E. Dousuer d/b/a DousBLiers LIvEstock COMPANY. 
P&S Docket No. 6279. Decided May 11, 1984. 


Engaging in business while insolvent; issuing insufficient funds checks; failing to 
pay when due; failure to pay full price—Consent 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 
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Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent did not meet the requirements of the Act and the re- 
spondent willfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ronald E. Doubler, hereinafter referred to as the respondent, 
is an individual who at all times material herein was doing busi- 
ness as Doubler’s Livestock Company. His principal place of busi- 
ness is located in Alpha, Illinois. Respondent’s business mailing ad- 
dress is Box 568, Alpha, Illinois 61413. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Doubler, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
ness operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

(1) Engaging in business as a dealer or market agency while his 
current liabilities exceed his current assets; 
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(2) Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available in the bank account(s) upon 
which such checks are drawn to pay such checks when presented; 

(3) Failing to pay, when due, the full purchase price of livestock; 
and 

(4) Failing to pay the full purchase price of livestock. 

Respondent Doubler is suspended as a registrant under the Act 
for a period of six months and thereafter until he demonstrates 
that he is no longer insolvent. When the respondent demonstrates 
that he is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension after the expiration 
of the six-month period of suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 


In Re: Battz BrotHers PACKING ComPpANy. P&S Docket No. 6277. 
Decided May 16, 1984. 


Engaged in business without proper bonding—Consent 


Kenneth Vail, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards. Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued there- 
under (9 CFR § 201.1 et seg.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Baltz Brothers Packing Company, hereinafter referred to as 
the respondent, is a corporation with its principal place of business 
located at Nashville, Tennessee. Respondent’s mailing address is 
P.O. Box 100767, Nashville, Tennessee 37210. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meat 
or meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of that term as defined in the 
Act and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000.00 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Baltz Brothers Packing Company, its officers, direc- 
tors, agents, employees, successors and assigns, directly or through 
any corporate or other device, in connection with its operations as 
a packer subject to the Act, shall cease and desist from purchasing 
livestock for slaughter without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 

The provisions of this order shall become effective on the first 
day after service of this order on the respondent. 


In Re: Vautry Meats Inc. P&S Docket No. 6281. Decided May 17, 
1984. 


Engaged in business without proper bonding—Consent 


Eric Paul, for complainant. 
Michael L. Offmer, Red Cloud, Nebraska, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
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tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued there- 
under (9 CFR § 201.1 et seq.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 


1. Valley Meats, Inc., hereinafter referred to as the respondent, 
is a corporation with its principal place of business located at Red 
Cloud, Nebraska. Respondent’s mailing address is P.O. Box 249, 
Red Cloud, Nebraska 68970. 

2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meat 
or meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of that term as defined in the 
Act and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000.00. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Valley Meats Inc., its officers, directors, agents, em- 
ployees, successors and assigns, directly or through any corporate 
or other device, in connection with its operations as a packer sub- 
ject to the Act, shall cease and desist from purchasing livestock for 
slaughter without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 
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The provisions of this order shall become effective on the first 
day after service of this order on the respondent. 


In Re: MicHaE, ALLEN Hatcuer. P&S Docket No. 6239. Decided 
May 21, 1984. 


Engaged in business without proper bonding; suspended as registrant—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Michael Allen Hatcher, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is Sano Route, Box 419, 
Columbia, Kentucky 42728. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, and as a 
market agency to buy livestock in commerce on a commission 
basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Michael Allen Hatcher, individually or through any 
corporate or other device, in connection with his activities subject 
to the Packers and Stockyards Act, shall cease and desist from en- 
gaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
- in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 


spondent is assessed a civil penalty in the amount of Twenty-Five 
Hundred ($2,500.00) Dollars. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


In re: Dennis Winner. P&S Docket No. 6267. Decided May 23, 1984. 


Issuing insufficient funds checks; failing to pay when due; failure to pay full pur- 
chase price—Consent 

Roberta Swartzendruber, for complainant. 

Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent did not meet the requirements of the Act, and that the 
respondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dennis Widner, hereinafter referred to as the respondent, is 
an individual whose principal place of business is located in Bristol, 
Virginia. Respondent’s business mailing address is 1172 Reedy 
Creek Road, Bristol, Virginia 24201. 

2. Respondent, at all times material herein, was: 

a. Engaged in the business of buying livestock in commerce on 
a commission basis, and buying and selling livestock in commerce 
for his own account; and 

b. Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis, and as 
a dealer to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Widner, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
ness operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

2. Failing to pay, when due, the full purchase price of livestock; 
and 

3. Failing to pay the full purchase price of livestock. 

Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in his business subject to the Act, includ- 
ing: (1) a record of accounts payable and accounts receivable; (2) a 
record of cash receipts and cash disbursements; (3) load make up 
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sheets; (4) a daily record of all livestock purchases and sales; and 
(5) complete monthly reconciliations of his dealer bank account. 

Respondent Widner is suspended as a registrant under the Act 
for a period of six months and thereafter until he demonstrates 
that he is no longer insolvent. When the respondent demonstrates 
that he is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension after the expiration 
of the six-month period. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 


In Re: Jewett SHEPPARD d/b/a County Stock Barn. P&S Docket 
No. 6270. Decided May 25, 1984. 


Weighing livestock at other than true and correct weights; issuing false scale tick- 
ets; failing to operate and maintain scales according to regulation—Consent 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Jewell Sheppard, hereinafter referred to as the respondent, is 
an individual who at all times material herein was doing business 
as County Stock Barn. His principal place of business is located in 
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Sandersville, Georgia. Respondent’s mailing address is P.O. Box 
212, Sandersville, Georgia 31082. 
(2) Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
County Stock Barn stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock on a 
commission basis at the stockyard, and buying and selling livestock 
in commerce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
basis, and as a dealer to buy and sell livestock in commerce for his 
own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision,:such decision 
will be entered. 


ORDER 


Respondent Sheppard, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
ness operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

1. Weighing livestock at other than the true and correct weights; 

2. Issuing scale tickets, buyer invoices, and accounts of sale show- 
ing or based upon false or incorrect weights; 

3. Assessing and/or collecting the purchase price of livestock on 
the basis of false or incorrect weights; 

4, Paying the consignors, owners, and sellers of livestock on the 
basis of false or incorrect weights; 

5. Failing to operate and/or maintain livestock scales owned or 
controlled by respondent in strict conformity with the regulations 
promulgated under the Act, including section 201.73-1, the IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK (9 CFR § 201.73-1). 

Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in his business subject to the Act, includ- 


(1) Scale tickets, accounts of sale and buyer invoices which show 
the true and correct weights of livestock consigned to and sold by 
respondent on a weight basis; and 

(2) Scale tickets or other permanent records which show the time 
at which his empty scale is balanced or its zero balance verified. 
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Respondent Sheppard is suspended as a registrant under the Act 
for a period of six months. 


The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 


In Re: RANDY PATTERSON and Jimmy EARL Brown. P&S Docket No. 
6197. Decided May 30, 1984. 


Preparing and issuing false invoices; misrepresenting true purchase price; charg- 
ing secret mark-up; suspended as registrant—Consent 


Thomas Heinz, for complainant. 
William B. Deas, Kansas City, Missouri, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 


ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Randy Patterson admits the jurisdictional allega- 
tions in paragraph I of the complaint as they pertain to him and 
specifically admits: that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

' The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Randy Patterson, hereinafter referred to as respondent Patter- 
son, is an individual doing business as Anthony Livestock Co., with 
his principal place of business and mailing address located at 624 
South Jennings, Anthony, Kansas 67003. 

2. Respondent Patterson is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce on a commission basis and buying and selling livestock 
in commerce for his own account; and 
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(b) Registered with the Secretary of Agriculture as a market 
agency buying and selling livestock on a commission basis and as a 
dealer buying and selling livestock in commerce for his own ac- 
count. 


CONCLUSIONS 


Respondent Randy Patterson having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Randy Patterson, his agents and employees, directly 
or through any corporate or other device, in connection with his ac- 
tivities subject to the Act, shall cease and desist from: 

1. Preparing and issuing false and incorrect invoices and ac- 
counts of sale; 

2. Misrepresenting to any person the true purchase price of live- 
stock purchased by respondent Patterson on a commission basis; 
and 

3. Charging and collecting a secret mark-up on livestock pur- 
chased on a commission basis in addition to the agreed-upon com- 
mission. 

4. Entering into any arrangement, agreement or understanding 
which defrauds purchasers of livestock or aids or abets any person 
engaged in defrauding purchasers of livestock. 

Respondent Patterson is suspended as a registrant under the Act 
for a period of 13 weeks. 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondent Patterson. 


In Re: Mixe James. P&S Docket No: 6215. Decided May 30, 1984. 
Engaging in business without adequate bonding—Decision. 


The Judicial Officer affirmed Judge Liebert’s order requiring respondent to cease 
and desist from engaging in business for which bonding is required without 
filing a bond, and suspending respondent until he complies with the bonding 
requirements. A civil penalty of $1,250 was assessed. Respondent’s failure to 
file an answer constitutes an admission of the facts in the complaint. It is no 
defense that respondent’s financial condition makes it impossible for him to 
obtain a bond or that there are other persons operating without a bond. 


Allan Kahan, for complainant. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.).1 An initial Decision and Order upon Admission of Facts by 
Reason of Default was issued on April 4, 1984, by Administrative . 
Law Judge John G. Liebert ordering respondent to cease and desist 
from engaging in business for which bonding is required without 
filing a bond or its equivalent, and suspending respondent as a reg- 
istrant until he complies with the bonding requirements. Respond- 
ent was also assessed a civil penalty of $1,250. 

On May 7, 1984, respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 CFR 
§ 2.35).2 The case was referred to the Judicial Officer for decision 
on May 25, 1984. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order filed April 4, 1984, is adopted as the final Decision 
and Order in this case, except that the effective date of the order 
has been changed in view of the appeal, and directions are added 
as to payment of the civil penalty. Additional conclusions by the 
Judicial Officer follow Judge Liebert’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 


1 See generally Campbell, “The Packers and Stockyards Act Regulatory Pro- 
gram,” in 1 Davidson, Agricultural Law, ch. 3 (1981 and Aug. 1983 Supp.), and 
Carter, “Packers and Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

2 The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present 
Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seg.) governing proceedings under the Act were personally served 
upon respondent. Respondent was informed in an accompanying 
letter of service that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer would constitute an 
admission of all the material allegations contained in the com- 
plaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Mike James, hereinafter referred to as the respondent, is 
an individual whose mailing address is Route 5, Box 390D, Amaril- 
lo, Texas 79109. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 


commerce for his own account; 

(2) Engaged in the business of buying and selling livestock in 
commerce on a commission basis; and 

(3) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account. 

2. Respondent was notified by certified mail that the surety bond 
maintained to secure the performance of his livestock obligations 
under the Act was terminated, and that if he continued his live- 
stock operations without adequate bond coverage or its equivalent, 
he would be in violation of section 312(a) of the Act and sections 
201.29 and 201.80 of the regulations promulgated thereunder. Not- 
withstanding such notice, respondent has continued to engage in 
the business of a dealer and market agency, without having and 
maintaining an adequate bond or its equivalent, as required by the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
§ 213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
§§ 201.29, 201.30). 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


In his appeal, respondent does not take exception to any of the 
facts set forth in the complaint, but, rather, admits that he does 
not have the required bond. He contends that he is unable to 
obtain a bond because of his financial condition, and that there are 
numerous unnamed persons operating without a bond. 

Neither of respondent’s defenses has any merit. Under the ad- 
mitted facts, the order set forth in the initial decision, with the 
changes mentioned above, is appropriate. 


ORDER 


Respondent Mike James, individually or through any corporate 
or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
‘or its equivalent, as required under the Act and the regulations. 
Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and regulations. When respondent demonstrates that he is in 
full compliance with such requirements, a supplemental order will 
be issued in this proceeding terminating this suspension. 
In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Two Hundred Fifty Dollars ($1,250), payable not later than the 
60th day after service of this order, to be paid by certified or bank 

check made payable to the Treasury of the United States, and 
mailed to the Assistant General Counsel, Packers and Stockyards 
Division, Office of the General Counsel, Room 2446-South, United 
States Department of Agriculture, Washington, D.C. 20250. 

The cease and desist provisions of this order shall become effec- 
tive on the day after service of this order on respondent. The sus- 
pension provisions of this order shall become effective on the sixth 
day after service of this order on’ respondent. 
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In Re: Don L. Price. P&S Docket No. 6222. Decided June 1, 1984. 


Engaging in business without adequate bonding—Consent. 


Jory Hochberg, for complainant. 
Frank J. Jones, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specificially admits that the Secretary 
has jurisdiction is this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Don L. Price, d/b/a Price Cattle Company, hereinafter re- 
ferred to as the respondent, is an individual whose mailing address 
is Box 517, Wheatland, Wyoming 82201. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Don Price, individually or through any corporate or 
other device, in connection with his activities subject to the Pack- 
ers and Stockyards Act, shall cease and desist from engaging in 
business in any capacity for which bonding is required under the 
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Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act for a 
period of four months and thereafter until such time as he com- 
plies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full com- 
pliance with such bonding requirements, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
expiration of the four month period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


In Re: Miter Livestock Company, Inc., M&H Freepinc ComMPANy, 
Inc., MILLER AND WINCKLER COMPANY INC., and THEODORE 
(Tgp) E. Mititer. P&S Docket No. 6213. Decided June 5, 1984. 


Obtaining money by false pretenses; misrepresentation; collecting payment on 
false billings—Consent. 


Roberta Swartzendruber, for complainant. 
William B. Deas, Kansas City, Missouri, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Respondent Miller Livestock Company, Inc., hereinafter re- 
ferred to as respondent Miller Livestock, is a corporation with its 
principal place of business located in Lewistown, Montana. Its busi- 
ness mailing address is Box 149, 511% Janeaux, Lewistown, Mon- 
tana 59457. Respondent Miller Livestock is the parent corporation 
of respondents M&H Feeding Company, Inc., and Miller & 
Winckler Company, Inc. 

2. Respondent Miller Livestock, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis, buying and selling livestock in commerce for 
its own account, and providing clearing services to M&H Feeding 
Company and Miller & Winckler Company; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to provide clearing services and to buy livestock in com- 
merce on a commission basis, and as a dealer to buy and sell live- 
stock in commerce for its own account. 

3. Respondent M&H Feeding Company, Inc., hereinafter referred 
to as respondent M&H Feeding, is a corporation with its principal 
place of business located in Lewistown, Montana. The business 
mailing address is Box 149, 511% Janeaux, Lewistown, Montana 
59457. 

4. Respondent M&H Feeding, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 

5. Respondent Miller & Winckler Company, Inc., hereinafter re- 
ferred to as respondent Miller & Winckler, is a corporation with its 
principal place of business located in Lewistown, Montana. Its busi- 
ness mailing address is Box 149, 511% Janeaux, Lewistown, Mon- 
tana 59457. 

6. Respondent Miller & Winckler, at all times material herein, 
was: 
(a) Engaged in the business of buying livestock in commerce on 
a commission basis and buying and selling livestock in commerce 
for its own account; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for its own account. 

7. Respondent Theodore (Ted) E. Miller, hereinafter referred to 
as respondent Ted Miller, is a individual whose business mailing 
address is Box 149, 511% Janeaux, Lewistown, Montana 59457. 

8. Respondent Ted Miller, at all times material herein: 
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(a) Owned the controlling interest and was President of re- 
spondents Miller Livestock, M&H Feeding, and Miller & Winckler; 
and 

(b) Directed, managed and controlled the livestock business op- 
erations of respondent Miller Livestock, M&H Feeding and Miller 
& Winckler. 

9. Respondent Ted Miller, at all times material herein, was en- 
gaged in the business of buying livestock in commerce on a com- 
mission basis and buying and selling livestock in commerce for his 
own account. 

10. Respondent Ted Miller, at all times material herein, was a 
dealer and a market agency within the meaning of those-terms as 
defined in the Act and subject to the provisions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Miller Livestock Company, Inc., M&H Feeding Com- 
pany, Inc., and Miller & Winckler Company, Inc., their officers, di- 
rectors, agents, employees, successors and assigns, and respondent 
Theodore (Ted) E. Miller, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 

1. Engaging in any act, practice or course of business for the pur- 
pose of obtaining money from the purchasers of livestock by false 
or deceptive pretenses, or which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or 
sale of livestock; i 

2. Misrepresenting to their principals, customers, or other pur- 
chasers of livestock from respondents: 

(a) The original or actual purchase weights of livestock; 

(b) The original or actual shrink allowances; or 

(c) The true nature of all charges made for their buying serv- 
ices; 

3. Preparing and issuing or causing to be prepared or issued, in 
connection with the purchase or sale of livestock, accounts of pur- 
chase, invoices, billings, scale tickets or any other document show- 
ing false, inaccurate, or misleading weight or shrink allowance en- 
tries for such livestock; and 

4. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading accounts of purchase, in- 
voices or billings. 
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Respondents shall keep and maintain accounts, records and 
memoranda which fully and correct disclose the true nature of all 
transactions involved in their business subject to the Packers and 
Stockyards Act, including accountings, invoices, billings and scale 
tickets which show the true, correct and actual weights and shrink 
allowances for all livestock purchased or sold. 

Respondents Miller Livestock Company, Inc., M&H Feeding Com- 
pany, Inc., Miller & Winckler Company, Inc., are suspended as reg- 
istrants under the Act for a period of ten (10) months. 

Respondent Theodore (Ted) E. Miller is prohibited for a period of 
ten (10) months from engaging in business or operating subject to 
the Act as a market agency, buying or selling livestock on a com- 
mission basis, or as a dealer buying or selling livestock either on 
his own account or as the employee or agent of the vendor or pur- 
chaser. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents but not before 
June 1, 1984. 


In Re: Gary Futton. P&S Docket No. 6251. Decided June 5, 1984. 


Engaging in business without bonding—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Adminstrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Gary Fulton, d/b/a Pine Lawn Farm, hereinafter referred to 
as the respondent, is an individual whose mailing address is Route 
1, Lewiston, Illinois 61542. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 
CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Gary Fulton, individually or through any corporate 
or other device, in connection: with his activities subject to the 


Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent Fulton is suspended as a registrant under the Act for 
a period of fourteen (14) months and thereafter until such time as 
respondent demonstrates that he is in full compliance with the 
bonding provisions under the Act and the regulations. When re- 
spondent demonstrates that he is in full compliance with such 
bonding requirements, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
fourteen month period. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 
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In Re: Baum’s Botocna Inc., CLair G. Baum, and GLENN S. Baum. 
P&S Docket No. 6176. Decided June 6, 1984. 


Purchasing livestock while insolvent—Failure to pay—Issuing insufficient funds 
checks—Consent. 


Eric Paul, for complainant. 
C. Oliver Burt III, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.), by a complaint and notice of hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents willfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seqg.). This decision is entered pursuant 
to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure, and consent 
and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


FINDINGS OF FACT 


1. Baum’s Bologna, Inc., hereinafter referred to as the corporate 
respondent, is a Pennsylvania corporation whose principal place of 
business is located in Elizabethtown, Pennsylvania, and whose 
mailing address is R.D. #3, P.O. Box 407, Elizabethtown, Pa. 17022. 
2. The corporate respondent is and at all time material herein 
was: 
(a) Engaged in the business of buying livestock in commerce 
for the purpose of slaughter and of manufacturing or preparing 
meats or meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning and subject to the provisions 
of the Act. 

8. The corporate respondent’s average annual purchases of live- 
stock exceed $500,000.00. 

4. The corporate respondent, operating as a debtor in possession 
under Chapter 11 of the Bankruptcy Code, 11 U.S.C. § 1101 et seg., 
on and after July 9, 1982, has continued to purchase livestock for 
the purpose of slaughter and to otherwise operate as a packer. 
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5. Clair G. Baum and Glenn S. Baum, hereinafter referred to as 
the individual respondents, are and at all times material herein 
were: 

(a) Secretary and General Manager, and Vice President, re- 
spectively of the corporate respondent; 

(b) Together with a third family member not active in the busi- 
ness, the owners of the entire stock of the corporate respondent; 
and 

(c) Responsible for the direction, management and control of 
the operations of the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Clair G. Baum and Glenn S. Baum, directly or through any cor- 
porate or other devise, and Baum’s Bologna, Inc., its officers, direc- 
tors, agents and employees, successors and assigns, in connection 


with their operations as a packer, shall cease and desist from: 

1. Purchasing livestock while their current liablities exeed their 
current assets except when payment is made at the time of pur- 
chase by cash, certified check or wire transfer of funds; 

2. Failing to pay, when due, the full purchase price of livestock; 

8. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

4. Purchasing livestock for slaughter without filing and main- 
taining a reasonable bond or bond equivalent, as required by the 
Act and the regulations; 

5. Making, or causing to be made, false or misleading representa- 
tions in connection with the solicitation of written agreements for 
the sale of livestock on credit or for any waiver of the trust protec- 
tion provided to cash sellers of livestock by the Act; and 

6. Failing to provide a copy of any written acknowledgment waiv- 
ing the trust protection provided to cash sellers of livestock by the 
Act to any seller who has signed such acknowledgment before pur- 
chasing livestock from such seller. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
the individual respondents are jointly and severally assessed a civil 
penalty of $3,500.00. 
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This order shall become effective on the first day after service of 
this decision on the respondents. 


In Re: AS. Veau Inc. and ANGELO SCARPULLA. P&S Docket No. 
6124. Decided June 11, 1984. 


Failure to make final payment; failing to pay when due; failure to make payment 
according to credit terms—Consent. 


Jory Hochberg, for complainant. 
Herman & McGinnes, New York, New York, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing as set forth below 
and specifically admit that the Secretary has jurisdiction in this 
matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the 
purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. AS. Veal, Inc., hereinafter referred to as respondent AS. 
Veal, is a corporation with its pricipal place of business located in 
Brooklyn, New York. Its business mailing address is 5600 First 
Avenue, Brooklyn, New York 11220. 

2. Respondent A.S. Veal is, and at all times material herein was: 

(a) Engaged in the business of purchasing livestock in com- 
merce for purposes of slaughter, manufacturing or preparing meats 
for sale or shipment in commerce, and marketing meats in an un- 
manufactured form acting as a wholesale distributor in commerce; 
and 
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(b) A packer within the meaning and subject to the provisions 
of the Act. 

3. Angelo Scarpulla, hereinafter referred to as respondent Scar- 
pulla, is an individual whose business mailing address is 5600 First 
Avenue, Brooklyn, New York 11220. 

4, Respondent Scarpulla is, and all times material herein was: 

(a) President of respondent A.S. Veal; 

(b) Responsible for the direction, management and control of 
respondent A.S. Veal; 

(c) Engaged in the business of buying livestock in commerce for 
purposes of slaughter, manufacturing or preparing meats for sale 
or shipment in commerce, and marketing meats in an unmanufac- 
tured form acting as a wholesale distributor in commerce; and 

(d) A packer within the meaning and subject to the provisions 
of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent A.S. Veal, its officers, directors, agents and employ- 
ees, directly or through any corporate or other device, and respond- 
ent Scarpulla, his agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Failing to settle and make final payment for livestock pur- 
chased on a carcass weight basis on the actual hot carcass weights 
of such livestock; 

2. Failing to disclose in writing to the sellers of livestock on a 
carcass weight or carcass grade and weight basis, prior to the pur- 
chase of such livestock, complete and accurate details of the pur- 
chase contract, including the expected date and place of slaughter, 
carcass price, condemnation terms, description of carcass trim, the 
grading to be used, and any other special conditions affecting the 
transaction; 

3. Accounting to and paying the sellers of livestock on the basis 
of arbitrary and unexplained deductions; 

4. Failing to make timely notification to the sellers of livestock of 
any deductions taken or claimed; 

5. Failing to exercise reasonable care and promptness with re- 
spect to yarding, feeding, watering, weighing or otherwise handling 
livestock to prevent waste of feed, shrinkage, injury, death or other 
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avoidable loss in connection with transaction in which another 
person has an interest; 

6. Failing to pay, when due, the full purchase price of livestock; 

7. Failing to obtain from the sellers of livestock, before the pur- 
chase of livestock on credit, written credit agreements specifying 
the terms and conditions of payment and executed in strict con- 
formity with the requirements of section 409 of the Act (7 U.S.C. 
§ 228b) and section 201.200 of the regulations (9 C.F.R § 201.200); 
and 

8. Failing to make payment in accordance with the terms of 
credit agreements entered into with sellers of livestock. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondents A.S. Veal and Angelo Scarpulla are jointly and severally 
assessed a civil penalty in the amount of $1,000.00 which shall be 
payable by certified check or money order to the Treasurer of the 
United States. 

As part of the settlement agreement between the parties in this 
proceeding, respondents A.S. Veal, Inc., and Angelo Scarpulla have 
paid $10,000.00 to the livestock sellers identified in paragraphs II 
and III of the complaint. 

Respondent A.S. Veal shall deliver a copy of this Decision and 
Order to all of its employees and agents whose duties or responsi- 
bilities include, in whole or in part, the weighing of livestock car- 
casses, the accounting to and payment of the sellers of livestock, 
and the feeding, watering, weighing or other handling of livestock. 

The provisions of this Order shall become effective on the first 
day after service of this Order on the respondents. 


In Re: SARGENT LIVESTOCK COMMISSION CoMPANY, INc., LoRRY Mar- 
SHALL, and Gary JOHNSON. P&S Docket No. 6237. Decided 
June 14, 1984. 


Engaging in business while insolvent—Misuse of funds—Failure to deposit to cus- 
todial account—Issuing insufficient funds checks—Consent. 


Peter Train, for complainant. 
Steven H. Heldt, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
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ment of Agriculture, alleging that the financial condition of Sar- 
gent Livestock Commission Company, Inc., does not meet the re- 
quirements of the Act, and that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondents Sargent Livestock Commission Company, Inc., and 
Lorry Marshall admit the jurisdictional allegations in paragraphs I 
and II of the complaint as those allegations pertain to them, and 
specifically admit that the Secretary has jurisdiction in this 
matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the 
purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Sargent Livestock Commission Company, Inc., hereinafter re- 
ferred to as the corporate respondent, is a corporation whose mail- 


ing address in Box 399, Sargent, Nebraska 68874. 

2. The corporate respondent is, and at all times material herein 
was: 
(a) Engaged in the business of conducting and operating the 
Sargent Livestock Commission Company, Inc., stockyard, a posted 
stockyard subject to the provisions of the Act, hereinafter referred 
to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in 
commerce on a commission basis, and buying and selling livestock 
in commerce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce for its 
own account. 

3. Lorry Marshall is an individual whose business mailing ad- 
dress is Box 399, Sargent, Nebraska 68874. 

4. Individual respondent Lorry Marshall was, at all time materi- 
al herein: 

(a) President of the corporate respondent; and 

(b) Owner, in combination with Gary Johnson, of all of the cor- 
porate stock issued by the corporate respondent; and 

(c) Responsible for the direction, management and control of 
the corporate respondent. 
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6. Respondent Lorry Marshall is a market agency and dealer 
within the meaning of those terms as defined in the Act, and sub- 
ject to the provisions of the Act. 


CONCLUSIONS 


Respondents Sargent Livestock Commission Company, Inc., and 
Lorry Marshall having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Sargent Livestock Commission Company, Inc., its of- 
ficers, directors, agents and employees, successors and assigns, and 
respondent Lorry Marshall, his agents and employees, directly or 
through any corporate or other device, in connection with their op- 
erations subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging in business as a market agency or dealer while cur- 
rent liabilities exceed current assets; 

2. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of their own or for pur- 
poses other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, and making such other use 
of shippers’ proceeds in their possession or control as will endanger 
or impair the faithful and prompt accounting therefor and the pay- 
ment of the portions thereof due to the person or persons entitled 
thereto; 

3. Failing to deposit in their custodial account for shippers’ pro- 
ceeds, within the times prescribed by section 201.42(c) of the regula- 
tions (9 CFR § 201.42(c)), and amount equal to the proceeds receiva- 
ble from the sale of consigned livestock to respondents or to other 
buyers; 

4. Failing to otherwise maintain their custodial account for ship- 
pers’ proceeds in strict conformity with the provisions of section 
201.42 of the regulations (9 CFR § 201.42); 

5. Transferring funds in excess of lawful marketing charges from 
their custodial account to their general account or any other ac- 
count; 

6. Issuing checks in payment of the net proceeds resulting from 
the sale of livestock on a commission basis without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; and 
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7. Failing to transmit to the owners, shippers or consignors of 
livestock, when due, the net proceeds resulting from the sale of 
their livestock. 

The assets of Respondent Sargent Livestock Commission Compa- 
ny, Inc., have been sold to an individual who was not involved in 
the incidents giving rise to this complaint. Sargent Livestock Com- 
mission Company, Inc. has demonstrated that it is no longer insol- 
vent and that the deficit in its custodial account has been eliminat- 
ed. Accordingly, the registration of Sargent Livestock Commission 
Company, Inc. will not be suspended. Respondent Lorry Marshall 
shall not engage in business subject to the Act for a period of 
twenty-one (21) days. 

The provisions of this order shall become effective on the sixth 
day after service of the order on the respondents. 


In Re: Soutuview Foops Inc. P&S Docket No. 6123. Decided June 
14, 1984. 


Recording inaccurate scale sheets; causing livestock to be weighed at other than 
true weight—Consent. 


Jory Hochberg, for complainant. 
Neal J. Shapiro, Minneapolis, Minnesota, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jursidictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Southview Foods, Inc., hereinafter referred to as respondent 
Southview, is a corporation with its principal place of business lo- 
cated at Macon, Missouri. Its business mailing address is Box 429, 
Macon, Missouri 63552. 

2. Respondent Southview is, and at all times material herein 
was: 
(a) Engaged in the business of purchasing livestock in com- 
merce for purposes of slaughter and manufacturing and preparing 
meats and meat food products for sale or shipment in commerce; 
and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Southview, its officers, directors, agents and employ- 
ees, directly or through any corporate or other device, shall cease 
and desist from: 

1. Recording or causing to be recorded inaccurate of incorrect hot 
or cold weights on hot scale sheets, kill sheets, shipping documents, 
cold weight manifests, accountings and invoices, or any other docu- 
ment or record which purports to show the hot or cold weights of 
livestock carcasses or parts thereof; 

2. Weighing livestock, livestock carcasses or parts thereof, or 
causing them to be weighed, at other than the true and correct 
weights; 

3. Invoicing and collecting from the purchasers of livestock car- 
casses or parts thereof on the basis of inaccurate or incorrect 
weights; and 

4. Accounting to and paying the sellers of livestock on the basis 
of inaccurate or incorrect weights. 

Respondent Southview Foods, ‘Inc., shall keep and maintain ac- 
counts, records and memoranda which fully and correctly disclose 
the true nature of all transactions involved in its operations subject 
to the Packers and Stockyards Act, including hot scale sheets or 
similar documents, cold weight manifests, accounts of sale and pur- 
chase invoices showing the true and accurate hot weights of live- 
stock purchased on a carcass weight basis, and billings and sales 
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invoices showing the true and accurate cold weights of all livestock 
carcasses or parts thereof sold on a weight basis. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent Southview Foods, Inc., is assessed a civil penalty in the 
amount of $15,000.00, which shall be payable by a certified check 
or money order to the Treasurer of the United States. 

Respondent Southview Foods, Inc., shall deliver a copy of this de- 
cision and order to all of its personnel whose duties or responsibil- 
ities include, in whole or in part, the weighing of livestock car- 
casses (hot and cold weighing), the accounting to and payment of 
the sellers of livestock, and the billing and invoicing to purchasers 
of livestock carcasses or parts thereof. 

The provisions of this order shall become effective on the first 
day after service of this order on the respondent. 


In re: AttreD Dressep Beer CorRPORATION, INC., HERMAN MENDEL, 
and Ron Varpi. P&S Docket No. 6147. Decided June 20, 1984. 


Purchasing livestock while insolvent—Failing to pay when due—Failure to hold 
trust funds—Consent. 


Peter Train, for complainant. 
Robert S. Altagen, Los Angeles, California, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the fi- 
nancial conditions of the corporate respondent does not meet the 
requirements of the Act and that the respondents violated the 
Packers and Stockyards Act. This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graphs I and II of the Complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Allied Dressed Beef Corporation, Inc., hereinafter referred to 
as the corporate respondent, is a corporation whose business mail- 
ing address is 3501 Emery Street, Los Angeles, California 90023. 

2. The corporate respondent was, at all time material herein: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

8. The corporate respondent’s average annual purchases of live- 
stock exceed $500,000.00. 

4. Herman Mendel and Ron Vardi, hereinafter referred to as the 
individual respondents, are individuals whose business address is 
3501 Emery Street, Los Angeles, California 90023. 

5. The individual respondents, Herman Mendel and Ron Vardi, 
at all times material herein, were: 

(a) President and Vice-President, respectively, of the corporate 
respondent; 

(b) Owners of ninety (90) percent of the corporate stock issued 
by the corporate respondent; and 

(c) Responsible for the direction, management and control of 
the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents, employ- 
ees, successors and assigns, and the individual respondents, their 
agents and employees, directly or through any corporate or other 
device, in connection with their operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Purchasing livestock in commerce while insolvent, i.e., while 
current liabilities exceed current assets, unless the corporate re- 
spondent pays the full purchase price of the livestock at the time of 
purchase in cash, by certified check or wire transfer as provided in 
section 409 of the Act (7 U.S.C. § 228b); 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Engaging in any act or practice for the purpose of converting 
to their own personal use or gain assets required to be held in trust 
for the benefit of unpaid cash sellers of livestock; and 
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4. Failing to hold in trust funds which are required to be held in 
trust for the benefit of unpaid cash sellers of livestock, pursuant to 
section 206(b) of the Packers and Stockyards Act (7 U.S.C § 196(b)), 
until full payment of the amounts due under the trust has been re- 
ceived by such unpaid cash sellers. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondents Allied Dressed Beef Corporation, Inc., Herman Mendel, 
and Ron Vardi are jointly and severally assessed a civil penalty in 
the amount of Three Thousand Dollars ($3,000.00). 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon the respondents. 


In Re: M&M Carte Co., Inc., A CoRPORATION, and MArRvIN DeE- 
LAINE Mrxon, AN INDIVIDUAL. P&S Docket No. 6201. Decided 
June 22, 1984. 


Issuing insufficient funds checks; failing to pay when due—Consent. 


Roberta Swartzendruber, for complainant. 
Charles Foster Cox, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
C.F.R. § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. M&M Cattle Company, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation with its principal place of busi- 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 43 Number 3 


ness located at Purcell, Oklahoma, and whose business mailing ad- 
dress is Box 306, Purcell, Oklahoma 73080. 

2. The corporate respondent, at all times material herein, was 
engaged in the business of a dealer, buying and selling livestock in 
commerce, but was not so registered with the Secretary. 

3. Marvin Delaine Mixon, hereinafter referred to as the individ- 
ual respondent, at all times material herein was the majority 
stockholder and president of the corporate respondent. 

4. The individual respondent directed, managed and controlled 
all business activities of the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jursidictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The corporate respondent, M&M Cattle Company, Inc., its offi- 
cers, directors, agents, employees, successors and assigns, and the 
individual respondent, Marvin Delaine Mixon, directly or through 


any corporate or other device, in connection with their business 
subject to the Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having suffi- 
cient funds to pay such checks on deposit and available in the bank 
account(s) from which such checks are to be paid; and 

2. Failing to pay, when due, the full purchase price of livestock. 

Corporate respondent M&M Cattle Company, Inc., and individual 
respondent Marvin Delaine Mixon are prohibited from engaging in 
business or operating subject to the Act as a market agency, buying 
or selling livestock in commerce on a commission basis, or furnish- 
ing stockyard services, or as a dealer, buying or selling livestock in 
commerce either on their own accounts or as the employee or 
agent of the vendor or purchaser for a period of eight months. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 
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In Re: BRECKENRIDGE STOCKYARD, INc. P&S Docket No. 6240. Decid- 
ed June 26, 1984. 


Engaging in business without adequate bonding—Consent. 


Jory Hockberg, for complainant. 
Norman A. Abood, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Breckenridge Stockyard, Inc., hereinafter referred to as the re- 
spondent, is a coporation with its principal place of business in 
Breckenridge, Michigan. Respondent’s business mailing address is 
P. O. Box 131, Gladwin, Michigan 48624. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Breckenridge Stockyard, Inc., stockyard, posted under and subject 
to the provisions of the Act, hereinafter referred to as the stock- 
yard; 
(b) Engaged in the business of selling livestock in commerce on 
a commission basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency selling livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Breckenridge Stockyard, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any 
corporate or other device, in connection with its activities subject 
to the Packers and Stockyards Act, shall cease and desist for en- 
gaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Three Hun- 
dred Dollars ($300.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


MISCELLANEOUS ORDERS 
In Re: Frep O. Exuis. P&S Docket No. 6260. Decided May 10, 1984. 


Decision by William J. Weber, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On April 30, 1984, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act until such time as respondent complies fully with 
the bonding requirements under the Act and regulations. 

Respondent is now in full compliance with the above bonding re- 
quirements. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued April 30, 1984, is terminated. The order shall remain 
in full force and effect in all other respects. 


In Re: Donat A. Dantets. P&S Docket No. 6225. Decided May 15, 
1984. 


Decision by Victor W. Palmer, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On April 24, 1984, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
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under the Act until such time as respondent complies fully with 
the bonding requirements under the Act and regulations. 
Respondent is now in full compliance with the above bonding re- 
quirements. Accordingly, 
IT IS HEREBY ORDERED that the suspension provision of the 
order issued April 24, 1984, is terminated. The order shall remain 
in full force and effect in all other respects. 


In Re: Loomis Livestock, Inc. P&S Docket No. 6278. Decided May 
25, 1984. 


Decision by John A. Campbell, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On April 30, 1984, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act until such time as it complies fully with the bonding 
requirements of the Act and regulations. 

A surety bond has been filed that complies fully with such bond- 


ing requirements. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued April 30, 1984, is terminated. The order shall remain 
in effect in all other respects. 


In Re: Fioyp E. Spence. P&S Docket No. 6235. Decided June 22, 
1984. 


Decision by John G. Liebert, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


For the reasons set forth by complainant, 
IT IS HEREBY ORDERED that the complaint in the above-refer- 
enced case be dismissed. 
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In Re: SARGENT Livestock COMMISSION CoMPANY, INc., Lorry Mar- 
SHALL, and Gary JOHNSON. P&S Docket No. 6237. Decided 
June 14, 1984. 


Decision by John G. Liebert, Administrative Law Judge. 


ORDER OF DISMISSAL OF GARY JOHNSON AS INDIVIDUAL RESPONDENT 


Pursuant to the motion of the complainant and the agreement of 
the parties, 

IT IS HEREBY ORDERED that the complaint against Gary 
Johnson is dismissed. 
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COURT DECISIONS 


LINDEMANN Farms, Inc. v. So: SALINS. Memorandum and Judg- 
ment No. 83-1140/1182. Decided May 16, 1984. 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 


JUDGMENT 


Before Mikva and Bork, Circuit Judges, and Doyle,* Senior District 
Judge. 

This case came on to be heard on the record on appeal from the 
United States District Court for the District of Columbia and was 
briefed and argued by counsel. The issues presented have been 
fully considered by the Court; they occasion no need for an opinion. 
See D.C. Cir. R. 13(c). It.is 

ORDERED and ADJUDGED, by this Court, that the judgment of 
the District Court appealed from in these causes is affirmed in all 
respects for the reasons stated in the accompanying memorandum. 
It is 

FURTHER ORDERED, sua sponte, that the Clerk shall withhold 
issuance of the mandate herein until seven days after disposition of 
any timely petition for rehearing. See Local Rule 14, as amended 
on November 30, 1981 and June 15, 1982. This instruction to the 
Clerk is without prejudice to the right on any party at any time to 
move for expedited issuance of the mandate for good cause shown. 


MEMORANDUM 


In the judgment which this memorandum complements, we 
‘affirm the judgment of the district court in all respects. With one 
exception, our affirmance is based on the district court’s conclu- 
sions of law. This memorandum is directed solely to the exception. 

The Secretary of Agriculture awarded cross-appellant (Linde- 
mann) its attorney fees and expenses arising in the administrative 
proceedings, in the sum of $1,651.13, with interest thereon at 13 
percent per annum, from September 11, 1980. The district court re- 
versed this award on the ground that cross-appellant’s “claim for 
fees was untimely and no justification for departing from the appli- 
cable regulation ha[d] been established.” Lindemann Farms, Inc. v. 
Sol Salins, Inc., No. 81-1645 (D.D.C. November 4, 1982) (Findings of 
Fact and Conclusions of Law) at 9. 


* Of the United States District Court for the Western District of Wisconsin, sit- 
ting by designation pursuant to 28 U.S.C. § 294(d) (Supp. v 1981). 
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The federal regulations which govern such commercial disputes 
before the Secretary of Agriculture are located at 7 CFR Part 47 
(1983). The regulations establish a time limit for filing fee claims. 


(d) Claim for award of fees and expenses—(1) Filing. 
Prior to the close of the hearing, or within 20 days thereaf- 
ter, each party may file with the examiner a claim for the 
award of the fees and expenses which he incurred in con- 
nection with the oral See. No award of fees and ex- 
penses to the prevailing party shall be made unless a 
claim therefore has been died, aa failure to file a claim 
within the time allowed shall constitute a waiver thereof. 


7 CFR § 47.19(d) (1983) The examiner may extend this deadline for 
_ reason”: 


(b) Extension of time. The time for the filing of any pel 
ument or paper (except an informal complaint) req 
authori under the regulations in this part to be filed 
may be extended by the examiner (before the transmittal 
of the record to the Secretary) or by the Secretary (after 
such transmittal), if, in the judgment of the examiner or 
the Secretary, as the case may be, there is good reason for 
the extension. 


7 CFR § 47.25 (b) (1983). 

In an effort to expedite final resolution, this court has sought, on 
its own initiative, to amplify the record before us as to what oc- 
curred in the course of the administrative proceeding’s bearing on 
Lindemann Farms, Inc.’s request for attorney fees and expenses in- 
curred in those proceedings, and we have obtained a transcript of 
the hearing held before the administrative law judge (ALJ) on De- 
cember 5, 1979. 

On the basis of the entire record now before us, it appears that 
at the close of the December 5, 1979, hearing, the ALJ specifically 
extended until February 5, 1980, the deadline for filing the request 
for attorney fees and expenses (which would otherwise have been 
December 26, 1979). PACA No. 2-5460, hearing transcript, at 82. 
There is nothing of record before us to show when the request was 
then filed with the Secretary. Lindemann Farms, Inc.’s motion for 
summary judgment before the district court suggested the filing 
had been accomplished on February 11, 1980: “If the Secretary 
could validly extend the time limits for acceptance of claims and 
briefs from December 26, 1979, to February 5, 1980, what limits the 
Secretary from extending the time limits an additional 6 days, 
until February 11, 1981.” Plaintiff's Memorandum in Support of 
Motion for Summary Judgment at 7, Lindemann Farms, No 81- 
1645. There is no record before us of the filing of an application for 
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an extension from February 5 to February 11 or a spontaneous ex- 
press grant of such an extension. The only clue is in the language 
in the Secretary’s final order: “Pursuant to the procedure provided 
for in section 47.19(b) of the Rules of Practice (7 CFR 47.19(b)), com- 
plainant filed a timely claim for an award of $1,794.80, represent- 
ing fees and expenses incurred in connection with the oral hear- 
ing.” * PACA No. 2-5460 (Dept. of Agriculture September 11, 1980) 
at 6. 

The district court’s decision that the attorney fees and expenses 
had been waived focussed exclusively upon the 20-day limit in 7 
CFR § 47.19(d\1), and its provision that “failure to file a claim 
within the time allowed shall constitute a waiver thereof.” It 
stated: “(I]t is undisputed that [Lindemann Farms, Inc.] did not file 
its claim for fees and expenses within the relevant time period.” 
The district court noted that in the final order of September 11, 
1980, the Secretary had done no more than to declare that: 
“{pjursuant to the procedure provided for in Section 47.19(b) of the 
Rules of Practice (7 CFR 47.19(b) [should be 47.19(d)}), complainant 
filed a timely claim. . . .” It stated that the Secretary is bound to 
adhere to the regulation, at least in the absence of a reasoned de- 
termination that the ends of justice require a departure in a par- 
ticular set of circumstances, and that no such determination 
seemed to have been made in the present case. 

From the record before us, it is not clear what portions of the 
record of the administrative proceeding were presented to the dis- 
trict court. The district court may not have had before it the record 
of the December 5, 1979, hearing before the ALJ, at the close of 
which the deadline, extended to February 5, 1980, was set. In our 
view, § 47.25(b) authorized the grant of an extension from Decem- 
ber 26, 1979, to February 5, 1980, and probably would have author- 
ized the grant of a futher extension from February 5 to February 
11 or even to some later date on which the application may actual- 
ly have been filed. 

However, it was clearly Lindemann Farms, Inc.’s burden: (1) to 
obtain an express grant of an extension of time for filing its appli- 
cation; (2) to file within the time so extended; (3) to make a show- 
ing in the district court that it had filed on a certain day which fell 
within an expressly extended period; and (4) on its appeal to this 
court from the district court’s adverse ruling, to provide a record 
from which we could clearly discern that the application was filed 
within an expressly extended period. We cannot say whether it sat- 


*The ALJ misquoted the applicable section number. The correct citation is 7 
CFR 47.19(d) rather than (b). 
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isfied (3). It has not satisfied (4). Under these circumstances we de- 
cline to disturb the judgment of the district court reversing the 
Secretary's award of attorneys fees and costs incurred in the ad- 
ministrative proceeding. 
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DISCIPLINARY DECISIONS 


In Re: FarmMER Brown-BuFFAaLo FresH Fruit Packers Inc. PACA 
Docket No. 2-6436. Decided May 25, 1984. 


Failure to make full payment promptly; license revoked—Decision. 


Respondent did not challenge the complainant’s allegations though he did inquire as 
to the legality of this hearing since he has filed bankruptcy. The weight of 
precedents is contrary to respondent’s contention. 

Edward M. Silverstein, for complainant. 

Robert J. Feldman, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION AND ORDER 


This matter is before us on Complainant’s Motion for a Decision 
on the Pleadings, filed on February 27, 1984, accompanied by a 
Memorandum of Points and Authorities In Support of Complain- 
ant’s Motion for a Decision. In response to this Motion respondent 
filed, on April 9, 1984, a letter advising that respondent will not 
oppose Complainant’s Motion. Accordingly, Complainant’s Motion 
is granted. 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “ Act”. This action was instituted by 
a complaint filed on December 12, 1983 by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Services, alleging that 
Farmer Brown-Buffalo Fruit Packers, Inc., a New York corporation 
and licensee under the Act, violated Section 2(4) of the Act (7 
U.S.C. 499b(4)) for failure to make full payment promptly of perish- 
able agricultural commodities received on consignment from one 
seller, and failure to make full payments promptly to 16 sellers of 
the agreed purchase prices, or balances thereof, of perishable agri- 
cultural commodities received and accepted in interstate and for- 
eign commerce. The complaint seeks revocation of respondent’s li- 
cense pursuant to section 8 of the Act (7 U.S.C. 499(h)). 

The docket file discloses that respondent corporation filed a peti- 
tion pursuant to Chapter 11 of the Bankruptcy Act (11 U.S.C. 1101 
et seq.) with the United States Bankruptcy Court for the Western 
District of New York, on January 24, 1984. Respondent filed an 
answer to the complaint alleging inter alia that the filing of the 
petition in bankruptcy, and eventual settlement of claims pursuant 
thereto, should constitute full payment to the creditors, among 
whom are those listed in the complaint, and thus satisfy the re- 
quirements of the Act. In effect, respondent’s answer pleads that 
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the intervention of the bankruptcy proceeding precludes this 
action. 

Upon receipt of respondent’s answer, complainant filed a Motion 
For A Decision on February 27, 1984. Complainant cites that re- 
spondent’s answer, while not challenging the allegations with re- 
spect to the transactions as alleged, sets up only the legal defense 
of the supersedence of the Bankruptcy Act. In a Memorandum Of 
Points and Authorities In Support Of The Motion complainant cor- 
rectly points out that the weight of legal precedents is contrary to 
respondent’s contention. A copy of this Memorandum was served 
on respondent. 

On April 9, 1984 respondent advised that it would not oppose 
complainant’s Motion For A Decision and the Motion has been 
granted. Respondent further advised that it would not proceed with 
a defense in the matter because it had ceased doing business regu- 
lated by the Act. Accordingly, in the circumstances, we issue this 
Decision and Order based upon no disagreement by respondent 
with alleged facts and following the legal precedents correctly cited 
in complainant’s Memorandum. 


FINDINGS OF FACT 


1. Respondent, Farmer Brown-Buffalo Fruit Packers, Inc., is a 
New York corporation, located at 1800 Broadway, Buffalo, New 
York 14212. 

2. Pursuant to the licensing provisions of the Act, license number 
198755 was issued to respondent on October 26, 1962. This license 
has been renewed annually, and is next subject to renewal on or 
before October 26, 1984. 

3. As more fully set forth in paragraph 5 of the complaint, on 
December 28, 1981 respondent received and accepted on consign- 
ment in interstate commerce one truckload of perishable agricul- 
tural commodities from a seller, but failed to make full payment 
promptly to the seller of the proceeds received in the amount of 
$2,854.51 

4. As more fully set forth in paragraph 6 of the complaint, 
during the period February 1982 through December 1982, respond- 
ent purchased from 16 sellers and accepted in interstate commerce 
32 lots of perishable agricultural commodities but failed to make 
full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $135,564.71. 


CONCLUSIONS 


The cases decided by the Judicial Officer and the Appellate 
Courts, as cited in the Memorandum of Points and Authorities filed 
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by complainant, correctly set forth the Secretary’s policy and the 
controlling legal precedents applicable. In accordance therewith, 
we conclude that the facts as found disclose the acts of respondent 
in failing to make full payment, and full payment promptly, consti- 
tute wilful, flagrant and repeated violations of section 2 of the Act 
(7 U.S.C. § 499b(4)), for which the sanction policy of the Secretary 
should be applied. 


ORDER 


Respondents license is revoked. 

This Order shall take effect on the eleventh (11th) day this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five (35) days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty (30) days after 
service as provided in Section 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.1465). : 

[This decision and order became final May 25, 1984.—ED] 


MISCELLANEOUS ORDERS 


In Re: MELVIN BEENE Propuce Co. PACA Docket No. 2-5845. De- 
cided June 12, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
REMOVAL OF STAY ORDER 


The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The Order previ- 
ously filed on December 2, 1982, shall become effective on the 10th 
day after service of the Order on respondent. 
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REPARATION DECISIONS 


Paciric Farm CoMpaANy v. SANZONE PALMISANO. PACA Docket No. 
2-6293. Decided May 7, 1984. 


Breach of warranty—Decision. 


Thomas Oliveri, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $6,230.10 in con- 
nection with the sale of a truckload of cantaloupes in interstate 
commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to file additional evidence in 
the form of verified statements and to submit briefs, but declined 
to do so. 


FINDINGS OF FACT 


1. Complainant, Pacific Farm Company, is a corporation whose 
address is 1047 M Street, Firebaugh, California. 

2. Respondent, Sanzone Palmisano, is a corporation whose ad- 
dress is 27 Produce Drive, Cincinnati, Ohio. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. On approximately August 5, 1982, complainant sold to re- 
spondent 1,008 cartons of cantaloupes for a price, including precool- 
ing, palletizing, and a recording instrument, of $6,230.10 f.o.b. The 
cantaloupes were to be loaded on board the truck on August 7, 
1982. A temerature of 36°F. was to be maintained throughout tran- 
sit. Central Marketing Associates Inc., Delaware, Ohio, acted as the 
broker in this transaction. 

4. During the morning of August 7, 1982, when the trucker ar- 
rived at the complainant’s warehouse to pick up the cantaloupes, 
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the pulp temperature was 67°F. This was written on the bill of 
lading. The cantaloupes were loaded and shipped in interstate com- 
merce to respondent, where they arrived the evening of August 10, 
1982, and were accepted. During transit, the temperature inside 
the truck, according to the temperature recorder, was approximate- 
ly 50°F. 

5. On August 11, 1982, at 7:30 a.m., the cantaloupes were unload- 
ed and subjected to a federal inspection, which found as follows, in 
relevant part: 


WHERE INSPECTED: Applicants Cooler. 


Products inspected: CANTALOUPES in cartons printed “Bot- 
toms up Brand, Pacific Farm Company, Firebaugh, Calif.” 
and marked “15,” or “18.” Applicant states 1000 cartons. 


* * * * * * # 


Temperature of Product: Various Containers: 40 to 60°F. 


Condition: Firm to ripe and firm. Ground color turning yellow to 
yellow. From 1 to 3 melons per carton (6 to 20%) average 
10% soft and flabby. In most cartons none, in many one 
melon (6 or 7%) average 3% decay, Cladosporium Rot, in 
early stages. 


6. On August 11, 1982, after completion of the inspection, re- 
spondent sent a telegram to complainant indicating the inspection 
results, noting that the bill of lading showed a pulp temperature, 
when loaded, of 67°F., stating that the temperature recorder show- 
ing 50°F. was lying on top of the cantaloupes, and asserting that a 
breach of warranty existed. Respondent stated that it would try to 
resell the cantaloupes and hold complainant responsible for any 
loss. 

7. On September 9, 1982, respondent sent complainant a state- 
ment entitled “Account of Sales”. On the statement, it was noted 
that sales had been made for complainant’s account, bringing gross 
returns of $5,311.25. The statement did not indicate how many car- 
tons were sold or the dates of the alleged sales. The statement in- 
cluded deductions of $50 for Western Union, $6,230.10 for cost, 
$2,500 for freight, $252 for delivery and refrigeration, and $32 for 
inspection, for total charges of $9,064.10. The statement noted a re- 
sulting loss to respondent of $3,752.85. Subtracted from this was a 
$1,500 allowance from the trucker, for a net loss of $2,252.85. 

8. Respondent, to date, has failed to pay complainant any part of 
the $6,230.10 purchase price. 
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9. A formal complaint was filed on March 9, 1983, which was 
within nine months from the time the cause of action herein ac- 
crued. 


CONCLUSIONS 


The terms of the contract are not in dispute. Respondent claims 
that upon arrival the cantaloupes were in breach of warranty be- 
cause of poor condition and that it incurred a large loss on resale. 
Respondent thus denies any liability to complainant. 

As respondent admittedly accepted the cantaloupes, it is liable 
for the contract price, less damages resulting from any breach of 
warranty by complainant. Respondent has the burden of proving 
both the breach and damages by a preponderance of the evidence. 
Tony Misita & Sons Produce v. Twin City Produce, 41 Agric. Dec. 
195 (1982). 

There is considerable controversy over whether there was a 
breach of warranty by complainant. The waranty given by seller in 
this f.o.b. transaction is the warranty of suitable shipping condi- 
tion, which is defined in the regulations (7 CFR 46.48 (j)) as mean- 
ing that “the commodity, at the time of billing is in a condition 
which, if the shipment is handled under normal transportation 
service and condition, will assure delivery without abnormal dete- 
rioration at the contract destination agreed upon between the par- 
ties.” The August 11, 1982 federal inspection results seem to show 
a breach of this warranty (Finding of Fact 5). However, complain- 
ant argues that the warranty of suitable shipping condition is not 
applicable because the contract specified that the transit tempera- 
ture was supposed to be 36°F., but according to the recording 
device, the temperature was approximately 50°F. throughout the 
trip. Respondent claims that this high transit temperature resulted 
from complainant’s failure to promptly precool the cantaloupes as 
required by the contract. Respondent’s claim is supported by the 
bill of lading which shows that the pulp temperature, upon loading, 
was 67°F. This indicates the cantaloupes were improperly pre- 
cooled. However, the question remains whether a 36°F. transit tem- 
perature could have been maintained on board the truck even if 
the cantaloupes had been properly precooled. We need not resolve 
this issue, because it is clear that even if there were a breach of 
warranty, respondent has failed to meet its burden of proving dam- 
ages. 

The measure of damages resulting from a breach of warranty is 
the difference between the actual value of the commodity and its 
value if it had been as warranted. For the actual value, we look to 
the proceeds of a prompt and proper resale. Respondent claims 
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that such a resale occurred. However, the only evidence respondent 
has submitted to support this claim is a statement to complainant 
dated September 9, 1982. This statement purports to be a recap of 
respondent’s resales, but it does not show how many cartons were 
sold or the dates of the resales. Due to the absence of any evidence 
documenting respondent’s alleged resales, we are constrained to 
conclude that respondent has failed to show that it made a prompt 
and proper resale of the cantaloupes. See Sunkist Growers, Inc. v 
Fishman Produce Co., 41 Agric. Dec. 137 (1982). Consequently, re- 
spondent has not meet its burden of proof as to the damages result- 
ing from a breach of warranty by complainant. Respondent is, 
therefore, liable for the contract price of $6,230.10, and its failure 
to pay this amount is a violation of section 2 of the Act, for which 
reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $6,230.10, with interest thereon at 
the rate of 13% per annum from September 1, 1982, until paid. 


JOAQUIN TomMaATO Growers INC. v. OLymMPIC WHOLESALE PRODUCE 
AND Foops Inc. PACA Docket No. 2-6295. Decided May 9, 1984. 


Failure to pay—Decision. 


Leroy W. Gudgeon, for complainant. 
Gus P. Giannis, for respondent. 


Edward M. Silverstein, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $12,500.10 in con- 
nection with a transaction, in interstate commerce, involving a 
shipment of tomatoes, a perishable agricultural commodity. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. Also, respondent was served 
with a copy of the formal complaint, and filed an answer thereto 
denying any liability for the debt alleged in the complaint. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened method of procedure provided in section 47.20 of the 
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Rules of Practice (7 CFR § 47.20) has been followed. Under this pro- 
cedure, the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investi- 
gation. In addition, the parties were given the opportunity to 
submit further evidence by way of verified statements. Complain- 
ant filed an opening statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, San Joaquin Tomato Growers, Inc., is a corpora- 
tion whose mailing address is P.O. Box 8187, Stockton, California 
95208. 

2. Respondent, Olympic Wholesale Produce & Foods, Inc., is a 
corporation whose mailing address is 31 South Water Market, Chi- 
cago, Illinois 60608. At all material times, respondent was licensed 
under the Act. 

3. On or about October 8, 1982, complainant, by oral contract, in 
the course of interstate commerce, sold respondent 360 25 pound 
cartons of extra large tomatoes at an agreed f.o.b. price of $8.00 per 
carton ($2,880.00), and 1,224 25-pound cartons of “Baby Doll,” large 
size tomatoes at an agreed f.o.b. price of $7.00 per carton 
($8,568.00), plus $22.50 for a Ryan temperature recorder, a gassing 
charge of 50¢ per carton ($792.00), and 15¢ per carton for palletiz- 
ing ($237.60), for a total agreed f.o.b. price of $12,500.10. The trans- 
action was negotiated through a broker, Mr. Al Bernardi of 
Ludlow, Cole and Bernardi. As a further provision of the contract, 
Mr. Bernardi required that the complainant bring the color of the 
tomatoes to between the numbers 3 and 4 on the United Fresh 
Fruit and Vegetable Color Classification chart for tomatoes, i.e. 
turning to pink. This was to be done by gassing. When the toma- 
toes had reached the correct color, the complainant was to contact 
a Mr. Ray Rose, respondent’s regular broker, who would obtain the 
truck for transporting the tomatoes to respondent. On October 9, 
1982, the tomatoes were placed in the complainant’s gassing room. 
During the morning of October 11, 1982, complainant’s employees 
determined that the tomatoes had reached the proper color, and 
notified Mr. Ray Rose of the fact. Mr. Rose, however, was unable to 
procure transportation for the tomatoes until October 15, 1982. 
During the period October 11, through October 15, 1982, the toma- 
toes were stored in complainant’s cooling room in which the range 
of the air temperature is maintained at 50°F. to 55°F. On October 
15th, 1982, at about 4:30 p.m. C.D.T., the loading of the tomatoes on 
board a Rebel Express truck, Iowa license number RN7832, was 
completed. The tomatoes were then carried to respondent’s location 
in Chicago, Illinois. 
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4. The tomatoes were received on or about October 18, 1982, at 
respondent’s location, where, at approximately 9:45 a.m. CDT, they 
were the subject of a federal inspection. The inspection certificate 
issued subsequent to that inspection (No. F 004649) indicates that 
the tomatoes had been unloaded from the truck and were stacked 
in respondent’s place of business, and that the temperature of the 
tomatoes ranged from 48°F. to 51°F. Further, the inspection certifi- 
cate indicates that the condition of the tomatoes was as follows: 
“Color averages approximately 35% turning and pink and 55% 
light red and red. Decay average 3%. Soft ranges from 2 to 12%, 
average 7%. Damaged by bruising average 3%. Damaged by 
sunken discolored areas, over shoulders, ranges from 2 to 10%, av- 
erage 4%.” 

5. At about 10:00 a.m. CDT, on October 18, 1982, the respondent 
notified Mr. Ray Rose as to the results of the inspection. The com- 
plainant did not receive notification from Mr. Rose until approxi- 
mately 6:45 p.m. C.D.T. on October 19, 1982. During the interim, 
Mr. Rose told the respondent to sell the tomatoes. 

6. On October 22, 1982, at 11:50 a.m. C.D.T., 500 cartons of the 
tomatoes were the subject of a federal inspection at respondent’s 
location. The inspection certificate issued thereafter, certificate No. 
F 004700, indicates that the temperature of the tomatoes ranged 
from 50°F. to 54°F., and further indicates that the condition of the 
tomatoes was as follows: “Color averages approximately 90% light 
red and red. Decay ranges from 2 to 12%, average 6%, Gray Mold 
Rot and Phytopthora Rot, each in advance stages. Soft averages 
5%. Damage by bruising average 3%, [sic]. Damaged by sunken dis- 
colored areas average 3%.” 

7. During the period October 18, 1982 through November 10, 
1982, the respondent sold the 1,584 boxes of tomatoes for a total 
price of $12,240.00. It accounted to the complainant in the above 
amount deducting therefrom a commission of $1,836.00 and freight 
of $2,217.60, and remitting the amount of $8,186.40 to complainant. 
The complainant refused to accept the respondent’s check in this 
amount. 

8. The formal complaint was filed on April 4, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Inasmuch as it unloaded the tomatoes from the truck, there can 
be no dispute that respondent accepted them. Thereon Hooker Co. 
v. Ben Gatz Co., 30 Agric. Dec. 1109 (1971). Having accepted them, 
it is liable for the agreed purchase price of the tomatoes less any 
damages shown to have been caused by a breach of the parties’ 
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contract by complainant. The respondent has the burden of prov- 
ing, by a preponderance of the evidence, that complainant 
breached the contract, and the damages resulting therefrom. Sunny 
Ridge Farms v. Edward Dilatush & Co., 30 Agric. Dec. 961 (1971). 
However, the facts in the instant case militate against a decision in 
favor of resp: ndent. Without ruling on whether they actually did, 
even had the tomatoes failed to grade U.S. Combination upon re- 
ceipt in Chicago, inasmuch as the respondent failed to take deliv- 
ery in California on October 11, 1982, as required by the parties’ 
contract, but delayed such delivery for four days, we could not say 
that the complainant’s warranty of suitable shipping condition 
would have applied. Spada Dist’g Co. v. Frank Kenworthy Co., 17 
Agric. Dec. 347 (1958). Therefore, we could not hold that complain- 
ant breached the parties’ contract. Since respondent cannot prove 
that complainant breached their contract, we must hold that re- 
spondent is obligated to complainant for the full contract price, or 
$12,500.10. Respondent’s failure to pay complainant this amount is 
a violation of section 2 of the Act for which reparation plus interest 
should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $12,500.10, as reparation, with interest thereon in the 
amount of 13 percent per annum from November 1, 1982, until 
paid. 


PENNY BROKERAGE v. TOUCHSTONE & AssociaATEs. PACA Docket No. 
2-6367. Decided May 18, 1984. 


Failure to pay; breach of warranty—Dismissal. 
Respondent admitted the allegations but claimed damages due to poor condition of 


the produce, which constituted a breach of warranty by the complainant. Re- 
spondent’s damages offset the amount due to complainant so the complaint is 


Complainant, pro se. 
Respondent, pro se. 
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Andrew Y. Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara-- 
tion award against respondent in the amount of $432 in connection 
with a load of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which initially failed to file an answer and 
was held in default. However, respondent’s motion to reopen was 
granted, and it then filed an answer to the complaint, denying li- 
ability to complainant. > 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Penny Brokerage, is a partnership composed of 
Arpen T. Ohanesian and Gary H. Ohanesian, whose address is P.O. 
Box 1149, Nogales, Arizona. 

2. Respondent, Touchstone & Associates, is an individual, Gay- 
lord W. Touchstone, whose address is 1500 S. Zarzamora Street, 
San Antonio, Texas. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

8. On July 7, 1982, complainant sold to Mendez Bros. Produce, 
San Antonio, Texas (hereinafter, Mendez”) 108 packages of toma- 
toes at $5 per package or $540 f.o.b. Respondent acted as the broker 
but agreed to be responsible for payment. On July 7, 1982, respond- 
ent issued a memorandum of sale reflecting the contract terms and 
sent a copy to complainant. Included in this memorandum was the 
following: “Terms: How Payable SHIPPER TO BILL BROKER.” 

4. The tomatoes were shipped in interstate commerce to Mendez 
and were unloaded into its cooler upon their arrival on July 9, 
1982. After the tomatoes arrived, respondent contacted complain- 
ant and the parties agreed to a $1 per package adjustment, for a 
total adjusted price of $432. 
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5. On July 10, 1982, the tomatoes were subjected to a federal in- 
spection, which found as follows, in relevant part: 


Condition of Load: Stacked on pallets in applicant’s cooler. 
Condition of Pack: Well filled, Jumble pack. 
Temperature of Product: Various locations: 48 to 52° F. 


Condition: Averages approximately 15% turning and pink; 65% 
light red and red. Decay ranges from 12 to 36%, averages 
21% Gray Mold Rot and Waterery Rot in all stages, mostly 
early, many advanced. From 2 to 20%, averages 11% dam- 
aged by numerous sunken discolored areas. Serious damage 
by bruising occurring throughout the pack affecting light red 
and red stock, ranges from 16 to 22%, averages 17%. 


6. Mendez claimed that it resold the tomatoes for $249.50. It also 
claimed expenses of $30 for regrading, $78.40 for an inspection, 
$189 for freight and $13.44 for boxes. 

7. Respondent has, to date, failed to pay complainant for the to- 
miatoes at issue. 

8. A formal complaint was filed on January 31, 1983, which was 
within nine months from the time the alleged cause of action 


herein accrued. 
CONCLUSIONS 


Respondent denies liability for the $432 alleged in the complaint, 
claiming that it was the broker only, and that any money owed 
complainant is the responsibility of the buyer, Mendez. 

Respondent has submitted with its answer a broker’s memoran- 
dum of sale issued by it on July 7, 1982, which indicates that re- 
spondent was acting as the broker, with complainant the seller and 
Mendez the buyer. Complainant received the memorandum of sale, 
as a copy of it is attached to the complaint, and does not allege 
that it ever objected to it. This is evidence of the truth of the infor- 
mation contained in the memorandum. Casey Woodwyk Inc. v. Al- 
banse Farms, 31 Agric. Dec. 311 (1972). Therefore, we conclude that 
respondent was the broker in this transaction. However, even 
though respondent was the broker, it admits that it agreed to “take 
billing” because of the alleged slow payment practices of Mendez. 
This agreement rendered respondent liable for paying the amount 
which would otherwise be due from the buyer, Mendez. 

We must next determine respondent’s liability for the 108 pack- 
ages of tomatoes. Upon arrival of the tomatoes at the place of busi- 
ness of Mendez on July 9, 1982, they were unloaded and, therefore, 
accepted. Darid Nava & Sons v. E. Vega & Sons Produce, 41 Agric. 
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Dec. 991 (1982). Mendez thus became liable for the contract price, 
less damages resulting from any breach of warranty by complain- 
ant. As respondent is liable for the indebtedness of Mendez to com- 
plainant, it bears the burden of proving the breach and damages by 
a preponderance of the evidence. Pleasant Valley Co-op v. Robt. T. 
Cochran & Co., Inc., 41 Agric. Dec. 1208 (1982). 

A federal inspection of the tomatoes was taken on July 10, 1982, 
which revealed substantial condition problems. This breached the 
warranty of suitable shipping condition given by complainant in 
the f.o.b. sale. See 7 CFR 46.43(j). As damages resulted from com- 
plainant’s breach, Mendez is entitled to the difference at the time 
and place of acceptance between the actual value of the tomatoes 
and their value if they had been as warranted. Pleasant Valley Co- 
op v. Robt. T. Cochran & Co., Inc., supra at 1212. For the actual 
value of the tomatoes, respondent has presented into evidence a 
copy of an August 18, 1982, letter to complainant from Mendez, in 
which it claims to have obtained $249.50 on resale. Mendez also 
claimed damages of $30 for regrading, $78.40 for an inspection cer- 
tificate, $189 for freight, and $13.44 for box material. For the value 
of the tomatoes if they had been as warranted, we look to the 
Market News Service Reports for San Antonio, Texas, on Septem- 
ber 9, 1982, which shows a price for different sizes of tomatoes 
ranging from $6 to $12. Since the evidence does not reveal the 
actual size of the tomatoes involved here, we will assume the price 
to have been $6 per carton, or $648 for the entire 108 package load. 
The actual value deducted from the value as warranted is thus 
$648 less $249.50, or $398.50. Respondent is also entitled to dam- 
ages of $30 for regrading and $13.44 for boxes, or $43.44, resulting 
in total damages of $441.94. The parties agree that on approximate- 
ly the date of arrival of the tomatoes, July 9, 1982, complainant 
granted an adjustment of $1 per package, changing the contract 
price to $482. This is exceeded by respondent’s damages of $441.94. 
Therefore, respondent is without liability and the complaint must 
be dismissed. 

ORDER 

The complaint is hereby dismissed. 
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Orva. KEnt Foopns Co., Inc. v. MAILLEY-QUALITY PropucE Co., INC. 
PACA Docket No. 2-6326. Decided May 18, 1984. 


Proof of delivery in FOB place of delivery contracts—Timeliness of attempted re- 
jection—Decision. 


Where complainant introduced evidence that truck driver signed for correct number 
of cartons of lettuce in a FOB place of shipment transaction, any shortage at 
time of arrival is respondent’s responsibility and it must pay the full purchase 
price. Where there is no evidence as to when the attempted rejection occurred 
and the preliminary inspection report indicates that the lettuce was inspected 
during process of unloading, respondent has accepted the lettuce and the rejec- 
tion was ineffective. Respondent’s previous though inadvertent payment was 
proper and it is not entitled to a set-off. 


Leroy W. Gudgeon, for complainant. 


Nathan Wasser, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $19,664.40 in con- 
nection with the shipment of six truckloads or partial truckloads of 
mixed produce in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant, and asserting a setoff in the amount of 
$3,255.00 in connection with a shipment of lettuce from complain- 
ant to respondent during May 1982. 

Although the amount claimed as damages in the formal com- 
plaint exceeded $15,000, oral hearing was waived by the parties. 
Accordingly, the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.20) was applicable. Under 
this procedure, the verified pleadings of the parties were consid- 
ered a part of the evidence in the case, as was the Department’s 
report of investigation. In addition, the parties were given opportu- 
nity to file further evidence in the form of verified statements. 
Complainant filed an opening statement. Respondent did not file 
an answering statement within the time allowed. Both parties filed 
briefs. 
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FINDINGS OF FACT 


1. Complainant, Orval Kent Food Co., Inc., is a corporation whose 
address is 120 W. Palatine Road, Wheeling, Illinois. At the time of 
the transactions involved herein, complainant was licensed under 
the Act. 

2. Respondent, Mailley-Quality Produce Co., Inc., is a corporation 
whose address is 3150 V Street, Washington, D. C. At the time of 
the transactions involved herein, respondent was licensed under 
the Act. 

3. On or about March 29, 1982, complainant sold, and shipped, to 
respondent 330 cartons of lettuce an agreed price of at $16.30 per 
carton delivered, for a total invoice price of $5,379. Respondent re- 
ceived and accepted the lettuce, but has not paid complainant any 
part of the purchase price thereof. 

4. On or about April 9, 1982, complainant sold, and shipped, to 
respondent 614 cartons of Donnie Brand lettuce at an agreed price 
of $9.80 per carton f.o.b., or a total purchase price of $6,017.20. Re- 
spondent received and accepted the 614 cartons of lettuce, and has 
paid complainant $4,724.40, leaving a balance still due and owing 
of $1,292.80. 

5. On May 7, 1982, complainant sold, and shipped, to respondent 
450 cartons of Valencia oranges, and 150 cartons of Valencia 
lemons for a total agreed price of $5,180. Respondent tendered pay- 
ment to complainant of the full purchase price of the oranges and 
lemons by its check number 3608 on August 13, 1982. However, this 
check was dishonored when presented for payment at respondent’s 
bank. Thus, the full purchase price of the oranges and lemons re- 
mains due and owing from respondent to complainant. 

6. On July 24, 1982, complainant sold, and shipped, to respondent 
210 cartons of 2/10 shredded dry slaw at an agreed price of $5.40 
per carton plus $2.00 per carton freight, or a total of $1,554.00. Re- 
spondent has paid complainant $1,102.60, leaving the sum of 
$451.40 still due and owing from respondent to complainant. 

7. On May 10, 1982, at 2:30 p.m., a Preliminary Restricted Report 
of Inspection was issued by the United States Department of Agri- 
culture, Food Safety and Quality Service, covering an unknown 
quantity of iceberg lettuce. Such report reflected, in relevant part, 
as follows: 


LOCATION: App. Platform 

APPLICANT: Mailley-Quality 

CAR INITIAL: TRI. AT; NUMBER: 67593 CA. 
COMMODITY: Iceberg LETTUCE 
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CONTAINER: Cartons “Fatsoo Brand, 2 doz. CA.” 


Grade defects average 8%. Wrapper Leaves: No decay. Head 
Leaves: 2 to 5 heads per carton average 15% damage by Rib 
Discoloration. Average 5% damage by Internal Tipburn. 1 or 
2 decayed heads per carton, average 7% Bacterial Soft Rot in 
various stages. 


Inspected during the process of unloading. Meets quality require- 
ments but fails to grade U.S. No. 1 only Account of Condi- 
tion. 


TEMPERATURES: 44 to 60° 


8. The informal complaint was filed on October 21, 1982, which 
was within nine months after the causes of action alleged herein 
accrued. An informal counterclaim was filed on November 29, 1982, 
which was within nine months after the cause of action alleged 
therein accrued. 


CONCLUSIONS 


Subsequent to the filing of the pleadings in this proceeding sever- 
al of the transactions in dispute between the parties were resolved. 
Although, originally, respondent denied receipt of the March 29, 
1982, shipment of 330 cartons of lettuce, respondent conceded this 
issue in its brief. Accordingly, we conclude that respondent owes 
complainant $5,379.00 on this transaction. In addition, there were 
two shipments of perishable produce on April 19, and April 22, 
1982, as to which complainant withdrew its claim after respondent 
stated its defense in its answer. 

The April 9, 1982, shipment of 614 cartons of lettuce continued to 
be a disputed transaction throughout these proceedings. Respond- 
ent consistently maintained that this shipment was short 106 car- 
tons of lettuce, and consequently paid complainant only $4,724.40 
instead of $6,017.20 as it was invoiced. Complainant attached to its 
formal complaint shipping documents relative to this transaction 
which clearly show that 614 cartons of lettuce were signed for by 
the truckdriver. Since this sale was f.o.b. the place of shipment, we 
conclude that complainant has adequately proven delivery of 614 
cartons of lettuce to the carrier, and any shortage in the number of 
cartons at time of arrival would be the responsibility of respondent 
under the f.o.b. terms of sale. We conclude that respondent owes 
complainant an additional $1,292.80 on this transaction. 

The shipment of Valencia oranges and lemons covered by finding 
of fact 5 above was paid for by respondent with a check which was 
subsequently dishonored. Although respondent maintained that it 
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was never notified of the dishonoring of the check, we conclude 
from all of the evidence that complainant has adequately shown 
that the check was dishonored and that respondent received notice 
thereof. Accordingly, complainant is still due $5,180 from respond- 
ent on this transaction. 

As to the July 24, 1982, shipment of shredded dry slaw, the par- 
ties agree that respondent deducted $451.40 from the invoice cost of 
$1,554. Respondent maintains that this deduction was justified be- 
cause six cases of the slaw were defective. However, the cost includ- 
ing freight of each of the 210 cases of shredded dry slaw was only 
$7.40 per case, for a total of $44.40 for six cases. Respondent has 
not shown on what basis it calculated the value of six cases as 
being $451.40. In addition, respondent did not submit adequate 
proof that the six cases of slaw were defective, nor has respondent 
adequately shown that complainant acquiesced in the deduction of 
any amount from this invoice. We, therefore, conclude that $451.40 
is due and owing from respondent to complainant as to the July 24, 
1982, shipment. 

Respondent in its answer seeks to setoff against the amount 
claimed by complainant the sum of $3,255.00, which it alleges to be 
the full purchase price of a shipment of 620 cases of U.S. No. 1 
grade iceberg lettuce from complainant to respondent on May 1, 
1982. Respondent maintains that this shipment of lettuce was re- 
jected by respondent because it did not grade properly on arrival, 
but that, not withstanding its rejection, respondent mistakenly 
paid complainant the full sum of $3,255.00 for the lettuce. Respond- 
ent contends that such payment was in error and that it is entitled 
to reimbursement, or setoff, from complainant. Complainant al- 
leged throughout the proceeding that the Department lacks juris- 
diction over this claim due to failure of respondent to file a timely 
complaint relative to the claim. However, the Department’s report 
of investigation, contains a letter from respondent dated November 
23, 1982, stamped as received by the Department on November 29, 
1982, which along with exhibits D2 and D3 which were attached 
thereto, clearly constitutes a timely claim as to such lettuce. How- 
ever, there are several other problems in connection with this 
claim which preclude us from finding in respondent’s favor as to 
this shipment. Respondent claims in its setoff as follows: 


1. During May, 1982, respondent placed an order with 
complainant for six hundred twenty (620) cases number 1 
grade iceberg lettuce (the merchandise), the purchase price 
of which was $3,255.00. 
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2. On May 10, 1982, the carrier into whose custody the merchan- 
dise had been placed attempted delivery of it to Respondent but 
Respondent rejected it on the grounds that it was not graded as 
ordered. See respondent’s exhibit number 9. 


3. Notwithstanding the fact that Respondent rejected 
said merchandise and therefore did not take custody or 
control thereof, Respondent paid Complainant the full sum 
of $3,255.00. See Respondent's exhibit number 10. 


Complainant did not file a reply to respondent’s setoff but such 
setoff is deemed under the Rules of Practice to be automatically 
denied. Respondent’s allegation that it rejected the lettuce is defec- 
tive in that respondent nowhere states when the lettuce was reject- 
ed. Respondent has the burden of proving that the rejection and 
notice of rejection were made within a reasonable time. See San 
Tan Tillage Co., Inc. v. Kaps Foods, Inc.., 38 Agric. Dec. 867 (1979) 
and Sun World Marketing v. Bayshore Perishable Distributors, 38 
Agric. Dec. 480 (1979). In addition, it should be noted that the Pre- 
liminary Inspection Report which respondent attached as an exhib- 
it to its answer, and which purportedly covers the subject lettuce, 
states “inspected during the process of unloading.” The normal in- 
ference to be drawn from such a statement, in the absence of a 
showing of extenuating circumstances, would be that there was an 
acceptance of the lettuce by respondent’s unloading it from the 
truck. See Conn & Scalise Co. v. Frank J. Crivella & Co., 20 Agric. 
Dec. 415 (1961). We conclude that respondent accepted the lettuce. 

The Preliminary Restricted Report of Inspection which purport- 
edly covers the subject lettuce nowhere states the number of car- 
tons which were inspected. In addition, there is no showing as to 
when the lettuce arrived, and the temperatures stated on the in- 
spection are 44 to 60° which is higher than normal for lettuce. We 
are forced to conclude that respondent has failed to prove any 
breach by complainant in regard to the 620 cases of lettuce, and 
consequently its payment to complainant of the full purchase price 
thereof was correct and cannot be setoff against the amounts which 
we have found to be due and owing from respondent to complain- 
ant. 

The total amount which we have found to be now due and owing 
is $12,303.20. Respondent’s failure to pay this amount to complain- 
ant is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $12,303.20, with interest thereon 
at the rate of 13% per annum from May 1, 1982, until paid. 


Dominic V. GANDOLFO INC. v. VAL-MEx Fruit Company, INc. 
PACA Docket No. 2-6409. Decided May 18, 1984. 


Contract terms; breach of contract; damages—Decision. 


Frank V. Charles, for complainant. 
Respondent, pro se. 


Andrew Y. Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was.filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,565 in connec- 
tion with a load of watermelons in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements. Respondent filed an an- 
swering statement and complainant filed a statement in reply. Re- 
spondent also filed a brief. 


FINDINGS OF FACT 


1. Compiainant, Dominic V. Gandolfo Inc. is a corporation whose 
address is 75 Beacham Street, Chelsea, Massachusetts. 

2. Respondent, Val-Mex Fruit Company Inc., is a corporation 
whose address is P.O. Box 1178, Hidalgo, Texas. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. On approximately April 15, 1983, C.H. Robinson Company, Ev- 
erett, Massachusetts, through its employee, Phil Catanzarro, acting 
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as a broker, attempted to purchase watermelons from respondent 
on behalf of complainant. Catanzarro and respondent disagreed 
over the proposed contract terms and a firm contract was never en- 
tered into at that time. 

4. On April 15, 1983, Catanzarro prepared a memorandum of sale 
and sent it to the parties. The memorandum of sale noted that re- 
spondent had sold to complainant 23,000 pounds of watermelons, 
Tampico Grey size 3, at $.2275 per pound, and 23,000 pounds of wa- 
termelons, Tampico Grey size 4, at $.2275 per pound, delivered. Ca- 
tanzarro later issued a corrected memorandum of sale showing a 
sales: price of $.28 per pound, delivered, and providing that $5.25 
per hundred weight would be deducted from respondent’s invoice 
for freight. Catanzarro also issued, on April 15, 1983, and April 18, 
1983, confirmations of adjustment which described the formulation 
of the alleged contract and respondent’s failure to comply with its 
terms by shipping the watermelons. It is not clear whether the cor- 
rected memorandum of sale and the two confirmations of adjust- 
ment were sent to the parties. 

5. Respondent received the original memorandum of sale and, on 
April 26, 1983, respondent’s sales manager, Andrew M. Gibson, 
wrote a letter to Catanzarro objecting to the information contained 
in the memorandum. Gibson stated in such letter that “I stressed 
continuously through our conversation that I wouldn’t consider the 
order except subject to availability.” 

6. On April 15, 1983, Catanzarro sent a truck to respondent to 
pick up the watermelons. On April 15, 1983, Catanzarro, respond- 
ent’s Gibson, and George E. Redman, Sr., an employee of the truck 
broker, Wayne Phillip Truck Brokerage, Pharr, Texas, spoke over 
the telephone. Gibson stated that there was a slight chance that 
the Tampico watermelons could come in over the weekend, April 
16 and 17, 1983, but it was doubtful. Respondent never shipped the 
load of Tampico watermelons to complainant. 

7. A formal complaint was filed on July 5, 1983, which was 
within nine months from when the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The issue here is whether a firm contract existed for the April 
15, 1983, sale of a load of watermelons from respondent to com- 
plainant, as complainant claims. Respondent denies that there was 
ever any binding contract. There is no dispute that respondent did 
not ship watermelons to complainant on April 15, 1983. 

Complainant has the burden of proving by a preponderance of 
the evidence, the contract terms, respondent’s breach thereof and 
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damages. Warren Wheeler, Inc. v. Anchor Food Products, Inc. a/t/a 
Famous Food Products, 40 Agric. Dec. 629 (1980). Complainant con- 
tends that on April 14, 1983, respondent’s sales manager, Andrew 
Gibson, and Phil Catanzarro, acting for the broker, C.H. Robinson 
Company, Everett, Massachusetts, agreed to the sale from respond- 
ent to complainant of 23,000 pounds of Tampico watermelons, size 
8, and 23,000 pounds of Tampico watermelons, size 4, at $.28 per 
pound, delivered. The load was supposed to be shipped on April 15, 
1983, but complainant claims on that date respondent used the 
truck which Catanzarro had sent for complainant’s watermelons to 
ship watermelons to another receiver. As evidence supporting these 
assertions, complainant points to the broker’s two memorandums 
of sale reflecting a price of $.2275 per pound and $.28 per pound, 
and two confirmations of adjustment dated April 15, 1983, and 
April 18, 1983, describing the making of the alleged contract and 
respondent’s failure to comply therewith by shipping the watermel- 
ons. 
_ Respondent admits that it received the broker’s memorandum of 
sale indicating a price of $.2275 per pound, but neither admits nor 
denies receiving the other memorandum of sale or the confirma- 
tions of adjustment. Respondent sent Catanzarro a letter dated 
April 26, 1983, in which it objected to the original memorandum of 
sale and noted that no firm contract was ever agreed to because, 
among other things, respondent had made clear that the sale of the 
watermelons was subject to their availability (Finding of Fact 5). 
Respondent also argues that the two memorandums of sale issued 
by Catanzarro, showing two different contract prices, detract from 
complainant’s claim that a specific contract price was agreed to. In 
addition, respondent has put into evidence a letter from a George 
E. Redman, Sr., an employee of the truck broker, Wayne Phillip 
Truck Brokerage, Pharr, Texas. Redman states that he, respond- 
ent’s Gibson, and Catanzarro had a telephone conversation on 
April 15, 1983, during which Gibson stated that the Tampico water- 
melons desired by complainant would most probably not be avail- 
able for shipment over the coming weekend (Finding of Fact 6). Al- 
though Redman’s letter does not have the weight of an affidavit, as 
its truthfulness is not sworn to, although it is notarized, it will still 
be given considerable weight. 

Usually, evidence from the broker is considered to have great 
weight in determining the contract terms. However, in this case, 
the broker’s evidence cannot be given such weight. Respondent’s 
letter of April 26, 1983, was a timely objection to the broker’s origi- 
nal memorandum of sale, which respondent admittedly received, 
and would also be considered a timely objection to the corrected 
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memorandum of sale and the two confirmations of adjustment if 
respondent received them as well. In addition, the fact that two 
memorandums of sale prepared by the broker contained different 
price terms, and Redman’s statement that on April 15, 1983, re- 
spondent’s Gibson told Catanzarro that the watermelons probably 
would not be shipped that weekend, tend to detract from the credi- 
bility of Catanzarro’s assertion of the existence of the alleged con- 
tract between complainant and respondent. As a result of this evi- 
dence, we conclude that complainant has failed to sustain its 
burden of proving that complainant purchased the load of water- 
melons at issue from respondent. Accordingly, the complaint 
against respondent for failing to ship the watermelons is without 
merit and should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


SHOPWELL INc. v. Royat Pacxinc Co. PACA Docket No. 2-6238. 
Decided May 29, 1984. 


Jurisdiction over freight charges—Waiver by acquiescence in later pick-up—Ac- 
ceptance by unloading produce—Damages measured by difference between value 
of goods received and value as warranted plus incidental and consequential ex- 
penses of resale—Decision. 


Where purchaser picked up the produce a day late without objection from seller, 
seller must still ship goods in suitable condition. Because seller failed to meet 
this burden, purchaser, although having accepted the produce by virtue of un- 
loading, is entitled to damages of $2,505 calculated as the difference between 
the value of the goods actually received and the value of the goods if they had 
been as warranted plus the incidental and consequential expenses of resale. 

Complainant, pro se. 

Matthew M. McInerney, for respondent. 

George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $2,505 in connec- 
tion with the sale of respondent to complainant of a partial truck- 
load of lettuce shipped in interstate commerce. 
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A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto, 
denying liability to complainant and asserting a counterclaim aris- 
ing out of the same transaction in the amount of $303.64. Com- 
plainant filed a reply to the counterclaim denying any liability to 
respondent. 

Since the amount of damages alleged in both the complaint and 
counterclaim does not exceed $15,000, the shortened method of pro- 
cedure provided in the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence, as is the Department’s report of in- 
vestigation. In addition the parties were given an opportunity to 
file evidence in the form of sworn statements. Complainant did not 
file an opening statement. Respondent filed an answering state- 
ment, and complainant did not file a statement in reply. Complain- 
ant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Shopwell, Inc., is a corporation whose address is 


1400 East Bay Avenue, Bronx, New York. At the time of the trans- 
action involved herein complainant was licensed under the Act. 

2. Respondent, Royal Packing Co., is a corporation whose address 
is P.O. Box 82157, Salinas, California. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On April 28, 1982, respondent contracted to sell to complain- 
ant one partial truck load consisting of 675 cartons of fresh iceberg 
lettuce, size 24, at $5.50 per carton, plus $.65 per carton vacuum 
cooling, $.15 per carton brokerage, and $22.50 for a temperature re- 
corder, to be shipped from Huron, California to complainant in 
Bronx, New York on April 28, 1982, f.o.b. The contract was negoti- 
ated through a broker, Colvin Distributing, of Millbrae, California. 
It was agreed that the broker, acting on behalf of complainant, 
would secure the truck. 

4. No truck was secured to pick up the lettuce on April 28, 1982. 
However, a truck was provided on the following day, and the let- 
tuce was loaded by respondent at 9:10 p.m. on April 29, 1982, for 
shipment to complainant. The truck into which the lettuce was 
placed already contained 360 flats of strawberries which were con- 
signed to complainant from another seller. 

5. The truck containing the lettuce arrived at complainant’s 
place of business at approximately 10:00 a.m. EDT on May 8, 1982. 
A federal inspection was requested and between the hours of 12:50 
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p.m. and 1:50 p.m. EDT on May 3, 1982, the lettuce was federally 
inspected with the following results in relevant part: 


WHERE INSPECTED: Applicant’s Whse. 

Products Inspected: LETTUCE Iceberg type in cartons printed 
“King Size Lettuce, Royal Packing Co., Main Office Salinas 
California Shipping in season from California & Arizona, 2 
doz heads lettuce, Produce of USA, Royal Lettuce” Applicant 
States: 675 cartons. 

Condition of Load: Stacked at above location. 

Condition of Pack: Tight. 

Temperature of Product: Ranges 48 to 44F. 

Size: Fairly uniform. 

Quality: Clean, head leaves green, fairly well trimmed. Average 
49% hard, 51% firm. Grade defects average 7% broken mid- 
ribs. 

Condition: Heads or portions of heads not affected by condition 
defects are fresh and crisp. Wrapper Leaves: No decay. Head 


leaves: 1 to 3 heads in most cartons none in some, average 
7% damage by Rib Discoloration. 1 to 3 decayed heads per 
carton, average 7% Bacterial Soft Rot in various stages af- 
fecting 1 to 3 leaves, following rib discoloration. 


Grade: Meets quality requirements but fails to grade US No. 1 
only account of condition. 


Remarks: Applicant states stock unloaded from L 14506 N. C. 


6. Immediately following completion of the federal inspection at 
1:50 p.m. EDT, the broker was notified of the results of such inspec- 
tion, and the broker in turn immediately notified respondent of 
such results, and also of the fact that complainant did not consider 
the lettuce to be suitable for complainant’s stores. During the after- 
noon of May 3, 1982, respondent attempted to find a receiver for 
the lettuce in New York. Also during the afternoon complainant 
clearly conveyed to respondent the message that it was rejecting 
the lettuce, and respondent replied that it considered the lettuce to 
have been accepted. On the evening of May 3, 1982, the lettuce was 
physically conveyed to M. Singers Sons Corporation, Bronx, New 
York, a receiver selected by respondent to handle the lettuce. 

7. On May 4, 1982, M. Singers Sons Corporation sold the lettuce 
for gross proceeds of $4,766.50, and after deducting a terminal 
charge of $13.36, a handling charge of $66.80, and a commission of 
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15 percent, or $714.98, remitted net proceeds in the amount of 
$3,971.36, together with an accounting, to respondent. 

8. Complainant paid freight on the load of strawberries and let- 
tuce in the amount of $3,050.00, of which $2,505.00 was attributable 
to the lettuce. 

9. The formal complaint was filed on November 17, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover from respondent the 
collect freight which it paid to the trucking company that delivered 
the lettuce. Respondent maintains that complainant wrongfully re- 
jected the lettuce after having accepted same, and seeks to recover 
the difference between the net proceeds of $3,971.36, which it re- 
ceived from the resale of the lettuce, and the contract price 
($4,275), or $303.64. 

Before dealing with the merits of this case it is necessary that we 
dispose of a contention raised by respondent relative to the jurisdic- 
tion of the Secretary. Respondent states in its answering state- 
ment: 


It has always been my understanding that the Department 
was precluded from handling monetary claims on trans- 
penton issues and Royal is in a quandary as to why the 

partment has accepted this complaint, as Shopwell’s al- 
legation stems solely from damages alleged on a freight 
charge. Having no jurisdiction, it is my belief that the 
complaint should be dismissed and the counterclaim 
ouaee on behalf of Royal Packing in the amount of 


It is indeed:true that the Department does not have jurisdiction 
over a claim for freight charges arising under a transportation con- 
tract. See Reid & Joyce Packing Company v. G. W. Touchstone, 15 
Agric. Dec. 1884 (1956). The subject contract however, was not a 
transportation contract, but rather a contract involving the sale of 
perishables. Alexis Relias v. Frank Kenworthy Co., 16 Agric. Dec. 
590 (1957). Complainant agreed to pay the collect freight as a part 
of the purchase price of the lettuce, and consequently we clearly 
have jurisdiction over the matter in dispute in this case. 

Respondent’s defense centers around two major contentions. 
First, respondent maintains that since the lettuce was picked up at 
shipping point a day late by complainant, and since the condition 
factors shown by the federal inspection at destination exceed the 
amount of decay allowed by the good delivery standards by only 
two percent, such excess over the amount of decay allowed by the 
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good delivery standards is attributable to complainant and not re- 
spondent. However, in a case very similar to this case, where a pur- 
chaser was found to have breached an express term of a contract 
by not picking up lettuce on time, we held that under the suitable 
shipping condition warranty the seller still had an obligation to 
ship produce which was in suitable shipping condition at the actual 
time of shipment. In that case we stated that the seller: 


should have taken some action, either by attempting to re- 
negotiate the contract terms to reflect the change of cir- 
cumstances; or by refusing to ship if it is complainant’s 
opinion that the lettuce was no longer in suitable shipping 
condition. Complainant’s acquiescence in respondent’s late 
pick up acted as a waiver of complainant’s right to object, 
at a later time, to respondent’s delay. ‘When a specific 
time is fixed for the performance of a contract and is of 
the essence of the contract and it is not performed by that 
time, and the parties proceed with the performance of it 
after that time, the right to suddenly insist upon a forfeit- 
ure for failure to perform within the specified time will be 
deemed to have been waived and the time for performance 
will be deemed to have been extended for a reasonable 
time.’ (Citing cases) Western Vegetable Sales v. West Coast 
Produce, Inc., 37 Agric Dec. 195 (1978). 

Where a buyer fails to pick up a commodity at the time original- 
ly agreed in an f.o.b., sale and the seller nevertheless loads the 
commodity when transportation is finally provided, such seller has 
obviously acquiesced in the late pickup and is still obligated under 
the Department’s regulations to ship produce which is in suitable 
shipping condition. See J. R. Norton Co. The Phil Dattilo & Co., 37 
Agric. Dec. 1940 (1978) and Joe Philips v. Produce Brokers And Dis- 
tributors, 37 Agric. Dec. 791 (1978). 

Respondent’s second contention is that complainant accepted the 
lettuce by unloading it from the truck, and that the subsequent re- 
jection of the lettuce was, therefore, a rejection without reasonable 
cause under section 46.2(bb\4) of the regulations (7 CFR 
§ 46.2(bb\(4)). We are in full agreement with this contention. Com- 
plainant maintains that it unloaded the lettuce in order to unload 
the strawberries which were in the nose of the truck. While com- 
plainant is correct in thinking that such an unloading may under 
certain circumstances not amount to an acceptance (see Pope Pack- 
ing & Sales v. Sante Fe Vegetable Growers Coop. Assn., 38 Agric. 
Dec. 101, (1979)) complainant’s subsequent dealing with the lettuce 
in this case nevertheless amounted to an acceptance of the lettuce. 
This is true because complainant filed immediately to reload the 
lettuce on the truck, and instead placed the lettuce in its cooler 
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where it remained, not only during inspection, but throughout the 
rest of the afternoon of May 3, 1982. If, as complainant maintains, 
the lettuce was only unloaded for the purpose of unloading the 
strawberries, complainant’s subsequent dealing with the lettuce 
nevertheless amounted to an acceptance. 

However, our affirmation of respondent’s contention that com- 
plainant rejected without reasonable cause under the applicable. 
provisions of the Department’s regulations does not lead us.to the 
conclusion that respondent was damaged by such rejection. In fact, 
respondent has not shown any damages flowing from such wrong- 
ful rejection. The basic and most important factor for our consider- 
ation in this case is that the federal inspection of the lettuce made 
shortly after its arrival at complainant’s place of business shows 
that respondent breached the warranty of suitable shipping condi- 
tion applicable in a f.o.b. sale. Although complainant accepted the 
lettuce, and is, therefore, liable to respondent for the full purchase 
price thereof, complainant is also entitled to damages resulting 
from respondent’s breach of contract. 

The measure of damages for breach as to accepted goods is the 
difference at the time and place of acceptance between the value of 
the goods actually received and the value they would have had if 
they were as warranted. See Half Moon Fruit & Produce Company 
v. V. F. Lanasa, Inc.,.39 Agric Dec. 1520 (1980). The value of the 
goods received is shown by the gross proceeds of the prompt resale 
of the lettuce by M. Singers Sons Corp., or $4,766.50. In the absence 
of other evidence the value of the lettuce if it had been as warrant- 
ed may be shown by the contract price plus freight, which is 
$6,780. The difference between these two amounts is $2,013.50, 
which constitutes complainant’s basic damages herein. In addition 
complainant is entitled to the expenses of the resale as incidental 
and consequential damages. See U.C.C. § 2-714. Such expenses 
amounted to a total of $795.14. Complainant’s damages, therefore, 
total $2,808.64. As a result of complainant’s acceptance, respondent 
was entitled to the full purchase price of $4,275 less complainant’s 
damages of $2,808.64, or a net amount of $1,466.36. However, re- 
spondent actually received the entire net proceeds of the resale, or 
$3,971.36. This was $2,505 over the amount to which respondent 
was entitled, and respondent should reimburse complainant such 
amount. We find that respondent’s failure to pay complainant 
$2,505 is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. Respondent’s 
counterclaim should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
tp complainant as reparation, $2,505, with interest thereon at the 
rate of 138% per annum from June 1, 1982, until paid. 


SUNFRESH DISTRIBUTING COMPANY v. FRANK DONIA COMPANY. 
PACA Docket No. 2-6141. Decided May 29, 1984. 


Delay. in transportation is the responsibility of seller in U.S. No. 1 delivered con- 
tract—Untimely rejection—Delay in inspection Burden of proof as to condition 
after untimely rejection on receiver—Decision. 


Complainant sold 2000 sacks of onions to respondent FOB as to price and delivered 
as to grade, quality and condition. The supplier did not have sufficient number 
of complainant’s onions to fill the order so it used its own onions to fill the 
balance. Respondent was separately invoiced. Respondent attempted to reject 
complainants onions. The rejection was not made until after a portion was un- 
loaded and which constituted acceptance of the whole load and therefore rejec- 
tion was ineffective. The burden shifted to vespondent to prove the condition of 
the onions at the time of delivery. Because the condition of the onions when 
inspected two days after delivery acceptance was sufficiently close to the allow- 
able tolerances, respondent did not meet its burden to show that the decay did 
not occur after acceptance. Respondent is therefore liable to pay the full con- 
tract price less amounts already remitted. 

Charles Choina, for complainant. 

Respondent, pro se. 


Dennis Becker, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $16,929.00 in connection with the 
sale of a carload of onions in interstate commerce. Subsequently, 
respondent paid as an undisputed amount $9,381.48, leaving for 
resolution by this tribunal a claim of $7,547.52. 

Copies of the report of investigation made by the Department 
were served on the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying li- 
ability to the complainant. Although the amount claimed as dam- 
ages originally exceeded $15,000.00, the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7. CFR 47.20) 
is applicable because neither party requested that an oral hearing 
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be held. Under this procedure the verified pleadings of the parties 
are part of the evidence in the case, as is the Department’s Report 
of Investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. The complainant 
filed an opening statement and a statement in reply. Respondent 
filed an answering statement. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Sunfresh Distributing Company, is a corporation 
with an address of 6340 Green Valley Circle, Unit #3-314, Culver 
City, California. 

2. Respondent, Frank Donia Company, is a corporation with an 
address at 1206 E. 6th Street, Suite B, Los Angeles, California. At 
the time of the transaction involved in this proceeding respondent 
was licensed under the. Act. 

3. On or about February 5, 1982, complainant sold to respondent 
a carload of #1 Jumbo Onions consisting of 2,000 sacks at $11.00 
per sack, f.o.b. as to price and delivered as to grade, quality and 
‘condition, for a total contract price of $22,000.00. The contract was 
negotiated by Dave Prell, a broker located in California. 

4. On or about February 5, 1982, 2,000 sacks of onions were filled 
by Tom Iseri Produce Co., Ontario, Oregon, on behalf of complain- 
ant for shipment to respondent. All of the onions were supposed to 
be those belonging to complainant. However, Tom Iseri Produce Co. 
did not have enough of complainant’s onions on hand to fill the 
order. Therefore, it filled 1,539 sacks of onions with complainant’s 
product, and the remaining 461 sacks with its own onions, using, 
however, sacks marked with the brand of complainant. 

5. On or about February 5, 1982, the carload of onions described 
in paragraph 4, above, was shipped from Weiser, Idaho, to respond- 
ent’s customer, Consumer Produce Co., Inc., in Pittsburgh, Pennsyl- 
vania. The load of onions reached Pittsburgh, Pennsylvania on Feb- 
ruary 16, 1982, and was placed by the railroad on that date. 

6. At some time prior to arrival in Pittsburgh, Pennsylvania, 
complainant discovered that only 1,539 sacks of the onions were its 
own. It sent a revised invoice to respondent at $11.00 per sack for 
such quantity, for a total contract price of $16,929.00. Tom Iseri 
Produce Co. sent its own invoice to respondent for the remaining 
461 sacks of onions. In due course respondent paid Tom Iseri 
Produce Co. in full for the onions attributable to that company. 

7. On February 18, 1982, 1,200 sacks of onions belonging to com- 
plainant were subjected to a federal inspection at the Conrail 
Produce Terminal. The inspection showed in pertinent part-as fol- 
lows: 
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Condition of Equipment: Temperature controls in operation. 


Products Inspected: Yellow ONIONS in net bags printed “Tom 
Thumb”, Sweet & Mild Onions 50, lbs. net wt., U.S. No. 1, 
American Fine Foods, Inc., Payette, Idaho.” Applicant states 
1,200 bags. 


Condition of Load: Partly unloaded 4 and 8 rows; 4 to 11 layers. 
A-end intact to doorway, 5 stacks remaining in Bend. 


Temperature of Product: Doorway - Top 40°F., Center 40°F., 
Bottom 40°F. 


Condition: Generally firm and fairly dry. Damage by watery 
scales from 2 to 12% in most bags, none in some, average 
6%. Decay from 2 to 6% in most bags, none in some, average 
3%, Gray Mold Rot, advanced stages. 


Remarks: Inspection and certificate restricted to part of load re- 

maining at time of inspection. 

8. As a result of the findings of the inspection respondent’s cus- 
tomer, Consumers Produce Co., Inc., conveyed information to re- 
spondent it was rejecting the 1,539 sacks of onions attributable to 
complainant, apparently without first getting permission from com- 
plainant to do so. Respondent communicated such rejection to Dave 
Prell who authorized respondent to have its customer handle the 
onions for the account of complainant, apparently without first get- 
ting permission from complainant to do so. Consumers Produce Co., 
Inc., handled the onions for the account of complainant, and re- 
ceived a net return of $9,381.48 after expenses, which money was 
eventually paid by respondent to complainant. However, the rejec- 
tion was ineffectual, as a result of which respondent accepted the 
carload. 

9. A formal complaint was filed on June 28, 1982, which was 
within nine months of the time the cause of action accrued. 


DISCUSSION 


This case provides a classic example of the importance of the 
parties making sure that all required documents under the Perish- 
able Agricultural Commodities Act be issued. Resolution of this 
matter would have been greatly simplified had a copy of the bro- 
ker’s Memorandum of Sale been provided. Indeed, this record is 
bereft of any indication that such a memorandum was ever issued. 
Had it been issued in proper form it would have reflected the exact 
terms and conditions of the contract between respondent and com- 
plainant, and obviated the necessity for relying on the secondary 
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statement by a broker which repudiates an apparent prior state- 
ment made either by the same broker or someone who signed his 
name to a document. There may have been either an unauthorized 
use of the broker’s name in order to secure an evidentiary advan- 
tage, or alternatively an improper repudiation by the broker of his 
signature. We are not in a position to determine which is the case, 
and must leave the parties to alternative methods of resolving that 
problem if they choose to do so. We can only apply the law to the 
facts as we can best construe them based on our analysis of the 
record at hand. 

Based on the record in this case we have come to the conclusion 
that complainant must prevail because it is necessary to rely on 
the statement of Dave Prell, a produce broker located in Encino, 
California, that the terms of the contract were f.o.b. as to price and 
U.S. No. 1 as to delivery. Under these circumstances we have no 
choice but to accept the statement of the broker, ostensibly acting 
as a disinterested third party, as reflective of the terms of the con- 
tract. Once it is determined that the contract was f.o.b. as to price 
and U.S. No. 1 as to delivery, the burden is usually on the com- 
plainant to show it delivered U.S. No. 1 onions. New York Produce 
Trade Association v. Sidney Sandler, Inc., 32 Agric. Dec. 702 (1973). 
However, as will be discussed below, the burden shifted in this in- 
stance to respondent. 

As originally entered between complainant and respondent, the 
contract called for the delivery of 2,000 sacks of onions at $11.00 
per sack to respondent’s customer in Pittsburgh, Pennsylvania. Re- 
spondent evidently did not know that it was dealing with complain- 
ant. Respondent worked through the broker Dave Prell, and appar- 
ently thought it was dealing with Tom Iseri Produce Co., a compa- 
ny with which it had dealt with respect to the purchase of onions 
in the past. Indeed, Tom Iseri Produce Co. actually was involved in 
this transaction insofar as it was the packer of the onions for the 
benefit of respondent. The broker negotiated a contract with re- 
spondent for the entire 2,000 sacks of onions. However, when com- 
plainant asked Iseri to pack them for it, Iseri only had available 
1,539 sacks of complainant’s onions. It was thus forced to provide 
461 sacks from another source. It did so from its own stock of 
onions, packing them, however in complainant’s sacks. Complain- 
ant initially invoiced respondent for the entire 2,000 sacks of 
onions. However, when it became clear to complainant that only 
1,589 of the sacks belonged to it, it submitted a corrected invoice. 
Similarly, Iseri submitted an invoice for the remaining 461 sacks of 
onions to respondent, and was paid for them. 
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The record is not clear as to how respondent’s customer, Consum- 
ers Produce Co., Inc., in Pittsburgh, Pennsylvania, could distin- 
guish the onions belonging to complainant from those belonging to 
Iseri. The only indication of its methodology is that the Iseri onions 
were those packed nearest the door. Evidently, the Iseri onions 
were of U.S. No. 1 quality. 

The time for transportation from California to Pennsylvania by 
rail car was 11 days (i.e. from February 4, 1982 to February 16, 
1982.) This is far longer than the normal transit time between the 
two locations. Because we have found that the contract was U.S. 
No. 1 as to delivery, the delay in transportation is the responsibil- 
ity of the complainant. Therefore, it was necessary that complain- 
ant deliver onions that were U.S. No. 1 when they arrived in Pitts- 
burgh, Pennsylvania, on February 16, 1982. 

Respondent maintains that its customer rejected the onions in 
Pittsburgh. However, such rejection was a wrongful rejection be- 
cause they were not rejected in a timely fashion. Therefore, we find 
that respondent’s customer accepted the onions. We draw this con- 
clusion because respondent unloaded a portion of the railroad car, 
which is an act of acceptance. Theron Hooker Company, a/t/a West- 
gate Marketing Co., v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 
(1971). Having done so, the burden of proof as to the condition of 
the onions at the time of delivery shifted to respondent. 

The inspection showed that as of February 18, 1982, the 1,539 
sacks of onions attributable to complainant did not grade U.S. No. 
1. Pursuant to 51 CFR 2838(a), in order for onions to grade U.S. No. 
1 at destination they may not have more than 5% condition defects 
other than peeling, of which not more than 2% may be decay. The 
onions which remained in the railroad car showed 6% damaged by 
watery scales and 3% decay. However, shipments must be treated 
as a commercial unit. Salinas Lettuce Farmers Cooperative v. Larry 
Ober Company , 39 Agric. Dec. 65, 67-70 (1980). The inspection of 
1,200 out of 1,539 sacks does not reflect the condition of the 461 
sacks which were readily accepted by respondent’s customer. We 
must conclude that those sacks arrived without condition defects 
since there is no evidence to the contrary. Because the onions were 
not inspected until two days after they were placed by the railroad 
and partially unloaded, we cannot say that the small percentages 
by which the total condition defects and decay exceeded the toler- 
ances for the full commercial unit did not occur after they were ac- 
cepted by respondent’s customer. This is particularly so as regards 
the decay since a reinspection on February 23, 1982, five days later, 
showed 32% decay, thereby indicating strongly that the onions 
were deteriorating rapidly. 
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Having found that the onions were accepted by respondent’s cus- 
tomer, which acceptance is attributable to respondent, we conclude 
that respondent is liable to complainant with respect to the 1,539 
sacks of onions. The total contract price was $16,929.00, of which 
respondent has paid $9,381.48, leaving unpaid $7,547.52. Respond- 
ent’s failure to pay this amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with 
interest. 


ORDER 


Within 30 days from the date of this order, the respondent shall 
pay to the complainant as reparation $7,547.52, with interest there- 
on at the rate of 13 percent per annum from March 1, 1982 until 
paid. 


Kent W. Nortucross d/b/a, Nortucross DistRIBUTING v. Sa-So 
Pouttry Co. INnc., a/t/a VALENTINE Foops. PACA Docket No. 
2-6276. Decided June 5, 1984. 


Failure to pay—Decision 


Respondent admits having accepted and received the produce, but contends that a 
portion of shipment was rejected because it failed to make good delivery. Re- 
spondent failed to carry its burden of proof and reparation is awarded to com- 
plainant. 


Frank V. Charles, for complainant. 
Robert Bauer, for respondent. 
Dennis Becker, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


_ This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $45,731.80 in connection with the 
sale of several lots of tomatoes and cantaloupes in interstate com- 
merce. Subsequently, an order for payment of undisputed amount 
was issued in which respondent was ordered to pay complainant 
$25,216.00. This order was then amended to reflect that the undis- 
puted amount was $30,647.80, leaving for resolution by this tribu- 
nal a claim of $15,084.00. 

A copy of the formal complaint was served upon respondent 
which failed to file a timely answer. Subsequently, upon motion of 
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respondent the Department permitted it to file an answer, in which 
it denied liability to the complainant. Although the amount 
claimed as damages exceeds $15,000.00 the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable because neither party requested that an oral 
hearing be held. Under this procedure the verified pleadings of the 
parties are part of the evidence in the proceeding. Since the answer 
was unsworn, it was given no evidentiary value. In addition, the 
parties were given the opportunity to file evidence in the form of 
verified statements. The complainant filed an unsworn opening 
statement which was given no evidentiary value. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Kent W. Northcross, is an individual doing busi- 
ness as Northcross Distributing with an address at P.O. Box 2043, 
Nogales, Arizona. 

2. Respondent, Sa-So Poultry Sales Co., Inc., is a corporation also 
trading as Valentine Foods, which at the time of the transactions 
involved herein had an address at 609 North American Street, 
Philadelphia, Pennsylvania. At the time of the transactions in- 
volved in this proceeding respondent was licensed under the Act. 

3. Between July 7, 1982 and July 20, 1982, complainant sold to 
respondent eight lots of tomatoes and/or cantaloupes for a total 
contract price of $60,720.00. The tomatoes and cantaloupes were 
shipped in interstate commerce from complainant to respondent at 
its place of business, where they were received and accepted by re- 
spondent. 

4. On or about July 20, 1982, complainant acted as broker with 
respect to the sale of 2,304 packages of cherry tomatoes by Wawona 
Orchards to respondent. Complainant was to receive 20 cents per 
package for its brokerage from respondent, for a total broker’s fee 
of $460.80. The tomatoes were shipped to respondent by the seller, 
and were received and accepted by respondent. 

5. A formal complaint was filed on November 12, 1982, which 
was within nine months of the time the cause of action accrued. 


DISCUSSION 


There is no dispute between the parties as to whether the canta- 
loupes and tomatoes involved in the nine transactions set forth in 
paragraphs 4 and 5, above, were shipped to respondent, and re- 
ceived by it. Indeed, respondent has previously paid complainant 
$15,448.50 and admitted liability with respect to an additional 
$30,647.80 as regards the entire nine transactions. Respondent, 
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however, contended that with respect to two shipments of canta- 
loupes it rejected the shipments because they did not make good 
delivery. Having admitted that it received the cantaloupes respond- 
ent has the burden of proving that they were properly rejected be- 
cause they did not make such good delivery. Farm Market Service, 
Inc. v. Albertson’s, Inc. a/t/a Southco Division, 42 Agric. Dec. 429 
(1983). Respondent submitted no evidence of any kind in support of. 
its basic allegation in this regard. Therefore, respondent has failed 
to carry its burden of proof. On this record complainant must pre- 
vail. Having paid $15,448.50, and there having been issued previ- 
ously an admission of liability order for $30,647.80, there remains 
due and owing $15,084.00 by respondent to complainant. Respond- 
ent’s failure to pay this amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with 
interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to the complainant as reparation $15,084.00, with interest thereon 
at the rate of 13 per cent per annum from August 1, 1982 until 
paid. 


Von Winninc Distriputinc Co. v. Sa-So Pouttry Inc. a/t/a VAL- 
ENTINE Foops. PACA Docket No. 2-6305. Decided June 5, 1984. 


Failure to pay—Decision 


Complainant, pro se. 
Robert Bauer, Philadelphia, Pennsylvania, for respondent. 


George S. Whitten, Presiding Officer. 
Decision by Donald A: Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $36,023.91, in con- 
nection with numerous transactions involving the sale of perish- 
able produce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
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denying liability to complainant, and asserting a counterclaim, in 
the amount of $9,000, in connection with some of the same transac- 
tions which were the subject of the complaint. 

Although the amount claimed as damages in the formal com- 
plaint exceeds $15,000, the parties waived oral hearing, and accord- 
ingly the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Under this pro- 
cedure the verified pleadings of the parties are considered a part of 
the evidence, as is the Department’s Report of Investigation. In ad- 
dition, the parties were given the opportunity to file evidence in 
the form of sworn statements. Complainant did not file an opening 
statement. Respondent filed an answering statement and complain- 
ant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Rudolf N. Von Winning, is an individual doing 
business as Von Winning Distributing Company, whose address is 
643 East Alisal Street, Salinas, California. At the time of the trans- 
actions involved herein complainant was licensed under the Act. 

2. Respondent, Sa-So Poultry Sales Company, Inc., is a corpora- 
tion also trading as Valentine Foods, whose address is 609 North 
American Street, Philadelphia, Pennsylvania. At the time of the 
transactions involved herein respondent was licensed under the 
Act. 

8. Between August 25, and September 14, 1982, complainant sold 
to respondent, and air shipped from California to respondent in 
Philadelphia, Pennsylvania, 27 lots, consisting of 192 flats each, of 
strawberries, at various prices ranging from $4 to $7.50 per flat, 
plus .60¢ per flat cooling, and .25¢ per flat transportation to air- 
port, f.o.b. The total invoice prices of these 27 lots of strawberries 
(total 5,184 flats) amounted to $29,188.80. 

4. On or about September 14, 1982, complainant sold to respond- 
ent 1,152 flats of strawberries on an open price basis, plus .60¢ per 
flat for cooling, $22.50 for a Thermo Guard recorder, and $216 for 
palletization. On September 22, 1982, respondent reported to com- 
plainant a price of $3.11 per flat for the 1,152 flats of strawberries. 
The total amount due to complainant on this shipment is $3,821.22. 

5. On or about September 17, 1982, complainant sold to respond- 
ent 1,344 flats of strawberries on an open price basis, plus .60¢ per 
flat for cooling, $22.50 for a Thermo Guard recorder, and $252 for 
palletization. On September 23, 1982, respondent reported to com- 
plainant a price of $2.06 per flat for the 1,344 flats of strawberries. 
The total amount due from respondent to complainant on these 
strawberries is $3,014.34. 
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6. Between August 23, and October 9, 1982, complainant, acting 
as broker, negotiated the sale to respondent of seven loads of per- 
ishable produce. Total brokerage charges applicable to these seven 
loads amounted to $945. Respondent has not paid complainant any 
part of this amount. 

7. The formal complaint was filed on February 4, 1983, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover a total of $36,023.91 
(complainant made an additional error as to the invoice covered by 
Finding of Fact 4, and the correct figure should be $36,024.36) in 
connection with 29 shipments of strawberries totaling 7,680 flats 
between August 25, and September 18, 1982. Complainant attached 
to the formal complaint copies of invoices to respondent covering 
each of the 29 transactions. 

Respondent states in its answer that complainant gave respond- 
ent only 3,688 flats of strawberries to be sold on a price after sale 
basis. Respondent denied sale or acceptance of the remaining 3,992 
flats of strawberries. As to the 3,688 flats of strawberries which re- 
spondent claimed to have received from complainant on a price 
after sale basis, respondent maintained that “the account sale total 
for these 3,688 flats of strawberries amounted to $4,688.20”. Howev- 
er, nowhere in the record did respondent submit a copy of any ac- 
counting to complainant. Furthermore the invoices covering the 29 
shipments of strawberries show a price after sale transaction as to 
only 2,496 flats of strawberries, with proceeds from the sale of 
these strawberries being shown as a total of $6,351.36. Respondent 
gave no explanation as to why it failed to submit an accounting. 
Nor did respondent give any explanation as to the difference in the 
number of flats which it claimed to have sold on a price after sale 
basis and the number shown by complainant’s invoices to have 
been so sold. At no point in the record did respondent deny receiv- 
ing the invoices which are attached to the complaint and included 
in the Department’s report of investigation. We conclude that com- 
plainant’s invoices accurately reflect the sales to respondent, and 
that such sales totaled $36,024.36. 

Respondent also maintains that it incurred freight costs in the 
amount of $9,367.52 for which respondent was to be reimbursed by 
complainant. However, complainant denies this claim, and respond- 
ent submitted no documentary evidence in support thereof. Re- 
spondent also claimed that it had made payments to complainant 
on October 5, and October 9, 1982, in the total amount of $9,000, 
and had not been credited by complainant with such amount. In 
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his statement in reply complainant admitted that respondent had 
made payments on account totaling $9,000. However, complainant 
seeks to bring an additional claim totaling $13,380 in his statement 
in reply, for freight with regard to six transactions. Since the state- 
ment in reply was filed on November 9, 1983, there is no timely 
complaint relative to these six transactions. Accordingly, we can 
take no action in regard to this claim. 

Complainant made an additional claim in the amount of $945 for 
brokerage with regard to seven transactions between August 24 
and October 7, 1982. Respondent’s only defense to this claim was 
that produce in six of the shipments did not conform to the con- 
tract of sale. Respondent submitted no evidence in support of this 
allegation and, in any event, the allegation does not constitute a 
defense to an action for brokerage. Since complainant successfully 
negotiated the sale of the produce it is entitled to the brokerage in 
the amount of $945. 

The total amount which we have found to be due on all of the 
transactions, including the brokerage transactions, is $36,969.36. 
From this amount should be deducted the $9,000 payment which 
complainant has acknowledged receiving. This leaves the amount 


of $27,969.36 still due and owing from respondent to complainant. 
Respondent’s failure to pay complainant such amount is a violation 
of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to the complainant as reparation $27,969.36, with interest thereon 
at the rate of 13 per cent per annum from September 1, 1982, until 
paid. 


Exeter Packers INC. v. WESTERN PropuceE INC. and/or NETWORK 
BROKERAGE, Inc. PACA Docket No. 2-6311. Decided June 5, 
1984. 


Failure to pay full price; failure to perform properly as broker; proof of consign- 
ment arrangement—Decision 


Complainant, pro se. 
Respondent, pro se. 
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Andrew Y. Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against Respondent Western Produce, Inc., and in the 
event that respondent Western Produce, Inc. is not found to be 
liable, respondent Network Brokerage, Inc., in the amount of 
$7,492.81 in connection with four truckloads of tomatoes in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon each respondent. Respondent Western 
Produce, Inc. filed an answer, denying liability, but respondent 
Network Brokerage, Inc. failed to file an answer and was held in 
default. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 


the parties were given an opportunity to submit additional evi- 
dence as well as briefs, but elected not to do so. 


FINDINGS OF FACT 


1. Complainant, Exeter Packers, Inc., is a corporation whose ad- 
dress is P.O. Box 217, Exeter, California. 

2. Respondent, Western Produce, Inc. (hereinafter, “Western’’), is 
a corporation whose address is 63 South Water Market, Chicago, II- 
linois. At the times of the transactions involved herein, Western 
was licensed under the Act. 

3. Respondent, Network Brokerage, Inc. (hereinafter, ‘“Net- 
work’’), is a corporation whose address is 63 South Water Market, 
Chicago, Illinois. At the times of the transactions involved herein, 
Network was licensed under the Act. 

4. On approximately August 18, 1982, complainant sold to West- 
ern, on an f.o.b. basis, two truckloads of tomatoes. The sales were 
made through Network which acted as the broker. One load, con- 
sisting of 864 cartons, was priced at $3.40 per carton, plus $129.60 
for pallets and $22.50 for a temperature recorder, totalling 
$3,089.70 (hereinafter, “load A”). The other load, consisting of 720 
cartons, was priced at $2.40 per carton, plus $108 for pallets and 
$22.50 for a temperature recorder, totalling $1,858.50 (hereinafter, 
“load B”’). 
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5. Loads A and B were shipped in interstate commerce to West- 
ern, which accepted them. After arrival, the tomatoes were subject- 
ed to a federal inspection on August 24, 1982, which found as fol- 
lows, in relevant part: 


TRAILER LIC. INEZ 470186 

KIND: Mechanical Refrig. 

WHERE INSPECTED: 63 S. Water Market 

Condition of Equipment: Temperature controls not running. 


* * * * * * s 


Temperature of Product: At rear doors: Top 58° and bottom 57°F. 


Quality: Clean, well developed, generally well formed and 
smooth. Grade defects average 7% consisting of misshapen 
and catfaces. 


Condition: Average approximately 20% turning and pink, 70% 


light red and red. Decay in most samples from 4 to 24%, in 
some none, average 10%, Watery Rot in advanced stages. 
Damage by bruising scattered throughout pack affecting 
light red and red stock in most samples from 4 to 20%, in 
many none, average 9%. Damage by sunken discolored areas 
occurring over shoulders in most samples from 4 to 20%, in 
many none, average 6%. 


6. After the August 24, 1982, inspection, complainant and West- 
ern agreed to change the contract terms for loads A and B to a con- 
signment. Complainant wrote on its invoices “Account Sales.” Net- 
work sent complainant a mailgram dated August 24, 1982, ac- 
knowledging that the parties had agreed that the loads were to be 
handled for complainant’s account, and issued an undated correct- 
ed confirmation of sale reflecting this. 

7. On September 29, 1982, complainant sold to Western a truck- 
load of tomatoes through Network, which acted as the broker. The 
load was to consist of 571 cartons at a price of $3.90 per carton, 
plus $85.60 for pallets and $11.25 for a temperature recorder, total- 
ling $2,323.80 f.0.b. (hereinafter “load C”). 

8. Load C was shipped in interstate commerce to Western. A bill 
of lading dated September 30, 1982, signed by the truckdriver, 
shows that the truck contained 571 cartons when shipped. After ar- 
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rival, complainant was notified that the load contained only 409 
cartons. 

9. On October 6, 1982, Network sent complainant a mailgram 
stating that load C had failed to make grade following a federal in- 
spection and, therefore, Western was handling the load for com- 
plainant’s account. Complainant subsequently wrote “Account 
Sales” on its invoice. Network issued and sent to complainant an 
undated corrected confirmation of sale stating that Western was 
handling load C on complainant’s account and that Western had 
received only 409 cartons. An inspection report was provided com- 
plainant, supposedly pertaining to load C, which reflected an Octo- 
ber 4, 1982, inspection of 810 cartons of tomatoes taken at the place 
of business of J & S Produce. 

10. On February 1, 1983, Western sent complainant a check for 
$7,770,29. Included with this check were two accounts of sales, one 
covering loads A and B and the other covering load C. The account 
of sales for load A and B showed the resale of 1,584 cartons of to- 
matoes at prices ranging from $.50 to $5.50 per carton, totalling 
$5,398 in gross proceeds. Subtracted from this figure were $1,980 in 
freight, 15% or $809.70 in commission, $38 for inspection and $100 
in cartage, for net proceeds of $2,470.30. The account of sales for 
load C showed 393 cartons sold at prices ranging from $1 to $8 per 
carton for $2,201.75 in gross proceeds, less $654.40 in freight, 15% 
or $330.26 in commission, and $4 for dumping 16 cartons at $.25 
per carton, for net proceeds of $1,213.09. Complainant applied 
$2,470.30 as partial payment for loads A and B and $1,213.09 as 
partial payment for load C. 

11. On October 23, 1982, complainant sold a truckload of toma- 
toes to Western, through Network acting as the broker, consisting 
of 243 cartons at $6 per carton and 405 cartons at $5 per carton, 
plus $97.20 for pallets and $324 for degreening, for a total of 
$3,904.20 f.o.b. (hereinafter, “load D’’). There is no evidence that 
load D was ever shipped to or received by Western. 

12. A formal complaint was filed on April 4, 1983, which was 
within nine months from the time the cause of action herein ac- 
crued. 


CONCLUSIONS 


There are four truckloads of tomatoes at issue here, sold by com- 
plainant to Western with Network acting as the broker. Complain- 
ant claims that it has received only a portion of the contract prices 
for the tomatoes and alleges that Western is liable for the remain- 
der. Complainant also alleges that if Western is not held liable, 
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Network should be liable for failing to properly perform its duties 
as a broker. 

We will first deal with loads A and B. Western claims that the 
contract terms were changed to a consignment, with Western au- 
thorized by complainant to handle the load on complainant’s ac- 
count. Respondent, as the party claiming alteration of the contract 
terms, has the burden of proving such alteration by a preponder- 
ance of the evidence. Howard Farms, Inc. v. Orval Kent Food Co., 
Inc., 41 Agric. Dec. 545 (1982). An August 24, 1982, inspection 
report shows that when the 1,584 cartons of loads A and B arrived 
at Western, they were considerably damaged (Finding of Fact 5). 
The record contains a mailgram from Network to complainant 
dated August 24, 1982, which states that complainant agreed to 
permit Western to handle the load for complainant’s account. The 
record also contains an undated corrected confirmation of sale from 
Network which recites this agreement (Finding of Fact 6). In addi- 
tion, the invoices submitted by complainant pertaining to these two 
loads contain hand-written notations of “Account Sales”, presum- 
ably written by complainant (Finding of Fact 6). On the basis of 
this evidence, it is clear that Western has met its burden of prov- 
ing that a consignment arrangement was entered into between it 
and complainant. 

Western sent complainant an account of sales dated February 1, 
1983, which was accompanied by Western’s check for $7,770.29, ap- 
parently including payment for loads A and B. The account of sales 
lists the resales allegedly made and Western’s deductions, arriving 
at a figure of $2,470.30 for the net proceeds to be remitted to com- 
plainant (Finding of Fact 10). Complainant does not deny that such 
payment was made. Although the account of sales does not show 
the dates of resale, which we would ordinarily insist upon, com- 
plainant has not questioned the alleged resales and we will, there- 
fore, accept them as valid. We must disallow respondent’s claim of 
$38 for inspection, as inspection fees are considered part of the cost 
of obtaining evidence and are not recoverable. Indian Trail 
Produce Shippers, Inc. v. A Mesvinsky Stores, Inc., 25 Agric. Dec. 
557 (1966). Western’s claim for cartage in the amount of $100 is not 
explained and will also be disallowed. Therefore, we find Western 
to be liable for only $138 with respect to loads A and B. 

Turning to load C, Western claims that it received authorization 
from complainant to handle the load for complainant’s account. 
Western claims further that only 409 cartons arrived at its place of 
business, rather than the 571 cartons provided by the contract. The 
evidence in the record does not support Western’s claim that only 
409 cartons were delivered. The bill of lading for this shipment, 
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signed by the truckdriver, shows that 571 cartons were loaded on 
board the truck (Finding of Fact 8). A mailgram sent by Network 
to complainant on October 6, 1982, relating to load C states that 
the tomatoes had condition problems upon arriving, but does not 
mention any problem with the number of cartons delivered. If only 
409 cartons had been delivered, Western would certainly have men- 
tioned this to Network, which would have made some reference to 
it in its October 6, 1982, mailgram. In addition, since this was an 
f.o.b. sale, Western, the buyer, bears the risk of loss once the com- 
modity is properly loaded on board the truck, as the bill of lading 
indicates was done in this instance. Veg-A-Mix v. Pupillo Fruit 
Company, 40 Agric. Dec. 1340 (1981). 

With respect to Western’s claim that complainant agreed to 
Western handling load C on its account, such claim is supported by 
the October 6, 1982, mailgram from Network to complainant, to 
which we have previously referred. Network also issued and sent 
complainant an updated corrected confirmation of sale indicating 
that Western was handling the tomatoes for complainant’s account 
(Finding of Fact 9). In addition, complainant’s invoice bears the 
writing ‘Account Sales”, presumably made by complainant (Find- 
ing of Fact 9). The federal inspection report of October 4, 1982, 
which Western contends reflects the poor condition of load C, is 
without relevance, as it covers 810 cartons rather than the 571 con- 
tained in load C and shows J & S Produce, not Western, to be the 
buyer (Finding of Fact 9). However, complainant has not alleged 
that it relied on the condition revealed by this inspection and was 
without knowledge of the number of cartons inspected and the 
place of inspection in deciding to authorize Western to handle the 
tomatoes for its account. We, therefore, conclude that complain- 
ant’s authorization should be given effect. Accordingly, Western 
has met its burden of proving a consignment agreement for load C. 

Western sent complainant an account of sales for load C dated 
February 1, 1983, which does not indicate the dates on which the 
alleged resales were made (Finding of Fact 10). However, complain- 
ant has not claimed that the purported sales were improper, and 
we thus will accept their validity. The account of sales shows re- 
sales of 393 cartons, with 16 cartons dumped. The 393 cartons 
brought $2,201.75 in gross proceeds, from which Western deducted 
$654.40 in freight, $330.26 in commission and $4 for dumping the 
16 cartons, resulting in net proceeds of $1,213.09. Western has not 
provided any justification for dumping the 16 cartons, and we hold 
it to be liable for the average resale price of the other 393 cartons, 
or $3.08 per carton, for a total of $49.28. Since we have held that 
Western received 571 cartons, and Western has not offered any ex- 
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planation as to the fate of the 162 cartons it alleged were not deliv- 
ered, we must hold respondent liable for these 162 cartons in the 
amount of the contract price of $3.90 per carton, or $631.80. We 
accept Western’s deductions except for its claim of $4 for dumping, 
in accordance with our decision disallowing the alleged dumping. 
Therefore, Western is liable for $685.08 in connection with load C. 

We now turn to load D. Western claims that such load was never 
received. Complainant has not submitted a bill of lading or any 
other indication that the load was ever shipped to Western. As the 
moving party herein, it was complainant’s burden to prove that the 
tomatoes were properly loaded and shipped to Western. Glendale 
Produce Company v. The Zeiter Food Corporation, 33 Agric. Dec. 
236 (1974). Complainant’s failure to do so relieves Western of any 
liability for load D. 

Complainant claims that if Western is not found to be liable, 
Network should be held liable for failing to properly perform its 
duties as a broker. We have concluded that Western is without li- 
ability for the major portion of complainant’s claim regarding the 
four loads of tomatoes at issue. Although Network did not file an 
answer and is in default, we will not hold it liable, as complainant 
has failed to specifically allege how Network failed to properly per- 
form its broker’s duties, and the evidence does not indicate any 
breach of responsibility by Network. Therefore, the complaint 
against Network must be dismissed. 

In summary, we have found Western to be liable to complainant 
for $138 for loads A and B and $685.08 for load C, totalling $823.08, 
but to be free from liability for load D. We have also found Net- 
work to be without liability in this matter. Western’s failure to pay 
$823.08 to complainant is a violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, the respondent 
Western Produce, Inc. shall pay to the complainant $823.08, with 
interest thereon at the rate of 13 per cent per annum from October 
1, 1982, until paid. 

The complaint against Network Brokerage, Inc. is hereby dis- 
missed. 
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Rep Coacu Foops Corp. v. Norpen Fruit Co. a/t/a Cau Fruit. 
PACA Docket No. 2-6351. Decided June 5, 1984. 


Recovery of damages; breach of warranty—Decision 
Complainant, pro se. 


Respondent, pro se. 

George S. Whitten, Presiding Officer. 

Decision by Donald A. Campbell, Judicial Officer. 
DECISON AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended, (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,709.60 in con- 
necton with the sale and shipment to respondent of 150 cartons of 
cantaloupes in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of the 
report of investigation was also served upon complainant. Respond- 
ent filed an answer to the complaint in which it denied owing the 
amount claimed. 

The amount involved in the formal complaint does not exceed 
$15,000, and accordingly, the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Under this procedure the verified pleadings of the parties 
are considered a part of the evidence as is the Department’s report 
of investigation. In addition, the parties were given the opportunity 
to file evidence in the form of sworn statements, however, neither 
party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Red Coach Foods Corp., is a corporation whose 
address is P.O. Box 80599, Salinas, California. 

2. Respondent, Norden Fruit Co., also trading as Cal Fruit, is a 
corporation whose address is 21394 Market Station, Los Angeles, 
California. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 

3. On or about April 7, 1982, respondent sold to complainant 150 
cartons of cantaloupes at $30.75 per carton, or a total of $4,612.50, 
f.o.b. 

4. On April 7, 1982, at 9:20 p.m., respondent shipped the 150 car- 
tons of cantaloupes, along with other mixed produce, to complain- 
ant’s customer, Imperial Produce Co., in Washington, D.C. 
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5. On April 13, 1982, at 9:25 a.m., the 150 cartons of cantaloupes 
were federally inspected at the place of business of Imperial 
Produce in Washington, D.C. and a preliminary restricted report 
was issued which states in relevant part as follows: 


LOCATION: App. Whse.; APPLICANT: Imperial Produce 


* * * * * * * 


NUMBER: 21329 Fla.; COMMODITY: Cantaloupes; CONTAIN- 
ER: Crates 


Main Lot: (125 crates) (5 pallets) 
Segregated Lot: (25 crates) (1 pallet) 
Each Lot: “Wolf, 36” 


Main Lot: Generally firm. Average 2% damage by bruising. 
Decay ranges for 1 to 3 melons per crate average 6% Clado- 
soporium (sic) Rot in various stages. 


Segregated Lot: Mostly firm. Average 6% damage by bruising. 
8 to 17 decayed melons per crate average 33% Cladosopor- 


ium (sic) Rot in advanced stages. 


* * * * * 


TEMPERATURES: Each Lot: 36 to 39°F. 

On April 21, 1982, a preliminary restricted report of inspection 
was issued showing 28 cartons of the cantaloupes as being 100% de- 
cayed and having no commercial value. Temperature was noted at 
47°F. 

6. Complainant’s customer, Imperial Produce Company, Inc., 
issued an accounting covering the 150 cartons of cantaloupes which 
showed gross proceeds in the amount of $1,420.70, with $210 de- 
ducted for handling, and $51 deducted for the two inspections, leav- 
ing net proceeds of $1,159.70. 

7. The informal complaint was filed on September 18, 1982, 
which was within nine months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


The record herein reflects that complainant paid respondent the 
full invoice price of $4,612.50 for the 150 cartons of cantaloupes. 
Complainant brings this action to recover damages resulting from 
respondent’s alleged breach of the warranty of suitable shipping 
condition relative to the cantaloupes. 
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Respondent filed an answer to the formal complaint in which it 
maintains that the transit time relative to the cantaloupes was 7 
days which is “more than two days in excess of the normal transit 
time thus voiding the warranty of suitable shipping condition as 
defined by section 46.43(i) and (j) of the Regulations. . .” The 
record clearly shows from the bill of lading (exhibit 5A to the De- 
partment’s report of investigation) that loading was completed at 
9:20 p.m. on April 7; 1982. The cantaloupes arrived some time prior 
to when the inspection which took place at 9:25 a.m. on April 13, 
1982. The time period between the completion of loading and the 
inspection at destination is thus almost exactly 5% days. We con- 
sider this to be within the normal range for a truck shipment from 
the west coast to Washington, D.C., especially since the bill of 
lading shows that the load was to be balanced out with lettuce to 
be picked up elsewhere. In addition, the condition defects as shown 
by the inspection at destination, when averaged over the entire 
load, clearly indicate a breach of the warranty of suitable shipping 
condition. 

Complainant accepted the cantaloupes, and therefore, became 
liable to respondent for the full purchase price thereof, less any 
damages shown to have resulted from the breach. The general 
measure of damages for breach of warranty, when the receiver has 
accepted the goods, is the difference at the time and place of ac- 
ceptance between the value of the goods accepted and the value 
they would have had if they had been as warranted. Uniform Com- 
mercial Code, section 2-714; B.G. Anderson Company, Inc. v. Zei- 
denstein Bros., 29 Agric. Dec. 1443 (1970). As to the value of the 
goods accepted, we will consider, as evidence of such value, the pro- 
ceeds obtained on resale of the goods, provided that such resale has 
been made in a prompt and proper manner. Since there is no evi- 
dence in the record which would indicate that respondent’s resale 
of the cantaloupes was not made in a prompt and proper manner, 
we will accept the gross proceeds of $1,420.70 as reflecting the 
market value of the produce. As to the value of the produce if it 
had been as warranted, we will accept the statement in the report 
of investigation that the USDA Market News Reports show a value 
on the date of arrival of $28 to $30 per carton for Texas canta- 
loupes of fair quality. Since the subject cantaloupes should have 
been of good quality, we will use the $30 figure to compute dam- 
ages in this case. The total value of the 150 cartons of cantaloupes 
if they had been as warranted would therefore have been $4,500. 
Deducting the gross proceeds of the resale, or $1,420.70, from this 
amount, we arrive at $3,079.30 as complainant’s basic damages. In 
addition, complainant should be allowed as incidental damages the 
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fee for handling charged by Imperial Produce, or a total $210. Com- 
plainant’s total damages therefore amount to $3,289.30. Respond- 
ent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to com- 
plainant with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,289.30, with interest thereon at 
the rate of 13 percent per annum from May 1, 1982, until paid. 


H.M. Suretp Inc. v. Emerson Extxiotr Propuce. PACA Docket No. 
2-6354. Decided June 5, 1984. 


Failure to pay contract price—Dismissal. 
Complainant, pro se. 


Respondent, pro se. 
Andrew Y. Stanton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). A 
timely complainant was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $9,438.40 in con- 
nection with a shipment of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Respond- 
ent filed an answering statement and complainant filed a state- 
ment in reply. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, H. M. Shield, Inc., is a corporation whose ad- 
dress is Room B-4, State Farmers Market, Pompano Beach, Flori- 
da. 

2. Respondent, Emerson Elliott Produce, is an individual, Emer- 
son H. Elliott, whose address is P.O. Box 745, Casselberry, Florida. 
At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

3. On approximately February 23, 1983, respondent contacted 
complainant and, acting as a broker, ordered tomatoes on behalf of 
Midwest Produce Company Inc., Memphis, Tennessee (hereinafter, 
“Midwest”). The order was for 216 twenty-five pound cartons of 5x6 
tomatoes at $12.65 per carton, 72 twenty pound cartons of 5x6 to- 
matoes at $12.65 per carton, 576 twenty-five pound cartons of 6x6 
tomatoes at $10.56 per carton, and 288 twenty-five pound cartons of 
6x7 tomatoes at $8.65 per carton, f.o.b. 

4. On February 24, 1983, respondent sent complainant and Mid- 
west a confirmation of sale, describing the tomatoes and the prices 
therefor, as set forth in Finding of Fact 3, and indicating that the 
load, shipped by complainant on February 23, 1983, was being bro- 
kered to Midwest. Complainant received the confirmation of sale 
and never made any objection to it. 

5. On approximately February 28, 1983, respondent engaged in a 
conversation with complainant concerning the fact that the toma- 
toes had arrived at Midwest and were not in good condition. A dis- 
cussion occurred regarding the disposition of the tomatoes. 

6. Respondent has, to date, failed to pay complainant for the to- 
matoes at issue. 

7. A formal complaint was filed on July 1, 1983; which was 
within nine months from’ when the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant claims that respondent is liable for the contract 
price of the tomatoes, which it asserts is $10.30 per carton for 88 
twenty pound cartons of 5x6 tomatoes, $8.30 per carton for 216 
twenty-five pound cartons of 5x6 tomatoes, and $7.80 per carton for 
864 twenty-five pound cartons of 6x7 tomatoes, totaling $9,438.40, 
f.o.b. Complainant contends that the original contract terms, call- 
ing for 216 twenty-five pound cartons of 5x6 tomatoes, 72 twenty 
pound cartons of 5x6 tomatoes, 576 twenty-five pound cartons of 
6x6 tomatoes and 288 twenty-five pound cartons of 6x7 tomatoes, 
were changed on February 25, 1983. Respondent denies any liabil- 
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ity, alleging that it was acting as a broker only between complain- 
ant, the seller, and Midwest, the buyer. 

Complainant, as the moving party herein, has the burden of 
proving by a preponderance of the evidence the contract terms, re- 
spondent’s breach thereof, and the resulting damages. New York 
Produce Trade Association, Inc. v. Sidney Sandler, 32 Agric. Dec. 
702 (1973). Complainant has submitted sworn statements by two of 
its employees attesting that respondent purchased the tomatoes. 
However, the record contains other evidence that is contrary to 
complainant’s position. Respondent, in two sworn statements, 
denies making the alleged purchase. The evidence contains two let- 
ters from Larry D. Clark, president of Midwest, which seem to indi- 
cate that Midwest purchased the tomatoes from complainant. In 
addition, respondent has submitted a copy of a confirmation of sale 
issued by him on February 24, 1983, which states that on February 
23, 1983, respondent brokered a sale from complainant to Midwest 
of 216 twenty-five pound cartons of 5x6 tomatoes at $12.65 per 
carton, 72 twenty pound cartons of 5x6 tomatoes at $12.65 per 
carton, 576 twenty-five pound cartons of 6x6 tomatoes at $10.65 per 
carton, and 288 twenty-five pound cartons of 6x7 tomatoes at $8.65 
per carton, f.o.b. In his sworn answer, respondent alleges that the 
confirmation was sent to both complainant and Midwest. Complain- 
ant has never denied receiving the February 24, 1983, confirmation 
of sale or claimed that it made any objection upon receiving it. As 
a result of complainant’s failure to object to the confirmation of 
sale upon receipt, it is considered evidence of the contract terms 
expressed therein. Casey Woodwyk, Inc. v. Albanese Farms, 31 
Agric. Dec. 311 (1972). Based on the entire record, we conclude that 
complainant has failed to sustain its burden of proving that re- 
spondent purchased the tomatoes, as the record suggests that re- 
spondent was the broker. 

Complainant has not alleged nor does the evidence indicate any 
violations of respondent’s broker’s duties set forth in 7 CFR 46.28. 
As a broker, respondent had no obligation to guarantee payment to 
complainant, the seller. Senini Arizona, Inc. v. CH. Robinson Com- 
pany, 40 Agric. Dec. 472 (1981). Therefore, respondent is without li- 
ability to complainant for the tomatoes and the complaint must be 


ORDER 
‘The complaint is hereby dismissed. 





VAL-MEX FRUIT CO. INC. v. PREVAR MARKETING INT’L. PACA- 931 
Volume 43 Number 3 


Va.-MEx Fruit Company INc. v. PREVAR MARKETING INTERNATION- 
AL. Docket No. 2-6401. Decided June 5, 1984. 


Failure to pay full purchase price; question of contractual agreement—Dismissal. 
Complainant, pro se. 


Respondent, pro se. 
Andrew Y. Stanton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
- DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $4,388.09 in con- 
nection with the sale of a load of watermelons in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47,20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Neither 
party elected to submit any additional evidence. Complainant filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Val-Mex Fruit Company, Inc. is a corporation 
whose address is P.O. Box 1178, Hidalgo, Texas. 

2. Respondent, Prevor Marketing International, is a partnership 
composed of Michael Prevor and Sydney Prevor, whose address is 
Unit 127, N.Y.C. Terminal Market, Bronx, New York. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 

8. On February 9, 1988, complainant sold to Fernando’s Inc., San 
Antonio, Texas, a load of watermelons for $5,421.04. The contract 
provided that the watermelons would be shipped to respondent. 
Complainant prepared an invoice reflecting these contract terms. 

4. On February 9, 1983, complainant shipped the watermelons to 
respondent. Complainant prepared a bill of lading showing Fernan- 
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do’s Inc. as the buyer and respondent as the party who was to re- 
ceive the load. 

5. Upon receipt of the watermelons, respondent contacted Fer- 
nando’s Inc., and expressed a desire to reject them. Fernando’s Inc. 
accepted the rejection and asked respondent to hold the truck until 
receiving a call from complainant, the shipper. Respondent was 
contacted by complainant, who asked respondent to resell the wa- 
termelons. Respondent resold them and returned $1,032.35 to com- 
plainant. At approximately that time, complainant prepared an in- 
voice showing respondent as the buyer. 

6. To date, respondent has failed to pay complainant the differ- 
ence between the $1,032.95 remitted and the original contract price 
of $5,421.04, or $4,388.09, which complainant claims to be due and 
owing. 

7. A formal complaint was filed on August 16, 1983, which was 
within nine months from when the alleged cause of action herein 
accrued 


CONCLUSIONS 


‘Complainant agrees that the load of watermelons at issue here 
was originally sold to Fernando’s Inc., San Antonio, Texas, for 
$5,421.04, with shipment to be made to respondent for export. It is 
complainant’s position that, at some point, there was an agreement 
to bill respondent directly because the watermelons were not ex- 
ported, thus, rendering respondent liable for them. Complainant 
claims that it only received $1,032.95 from respondent and de- 
mands the balance of $4,388.09. Respondent denies purchasing the 
watermelons from complainant and insists that it bought them 
from Fernando’s Inc. Respondent claims that the watermelons 
were not of the expected quality upon arrival, and it thus rejected 
them to Fernando’s Inc., which accepted the rejection. According to 
respondent, Fernando’s Inc. asked it to hold the truck until it re- 
ceived a call from complainant, the shipper. Respondent asserts 
that it first became aware of complainant’s involvement in the 
transaction at this time. Complainant called and asked respondent 
to unload the truck and resell the melons, locally, to the best of 
respondent’s ability. Respondent contends that it did that and re- 
mitted the net proceeds of $1,032.95 to complainant. 

The initial question is whether there was any contractual obliga- 
tion between the parties. Complainant, as the moving party, has 
the burden of proving by a preponderance of the evidence the 
terms of the alleged contract, respondent’s breach of such contract 
and the resulting damages. Warren Wheeler, Inc. v. Anchor Food 
Products, Inc., a/t/a Famous Food Products, 40 Agric. Dec. 629 
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(1980). The only evidence provided by complainant in support of its 
claim that respondent agreed to take billing and become liable to 
complainant is its invoice, showing respondent as the buyer. How- 
ever, there is no evidence when this invoice was prepared or 
whether it was ever sent to respondent. Complainant admits that 
the watermelons were originally sold to Fernando’s Inc., and Fer- 
nando’s Inc. is also shown as the buyer on another of complainant’s 
invoices as well as complainant’s bill of lading. Complainant has 
not offered any explanation concerning the circumstances of re- 
spondent’s alleged agreement to accept liability. The version of 
events asserted by respondent indicates that its resale of the water- 
melons was done on behalf of Fernando’s Inc. after it had accepted 
respondent’s rejection. This explanation is at least as plausible as 
that put forth by complainant. Therefore, we conclude that com- 
plainant has failed to sustain its burden of proving the alleged con- 
tract terms indicating a sale from complainant to respondent. 

In view of complainant’s failure to sustain its burden of proving 
that respondent dgreed to incur liability to complainant, we con- 
clude that respondent’s actions in reselling the watermelons and 
remitting the proceeds to complainant were done on behalf of Fer- 


nando’s Inc. Accordingly, the complaint against respondent is with- 
out merit and must be dismissed. 


ORDER 
The complaint is hereby dismissed. 


EMPIRE PRODUCE TERMINAL CorpP. v. MAILLEY-QUALITY PrRoDUCE Co. 
Inc. PACA Docket No 2-6450. Decided June 5, 1984. 


Invoices as evidence of terms of contract—Delivery terms assumed to be FOB— 
Decision. 


Complainant shipped 24 lots of produce in interstate commerce to respondent’s 
place of business where they were accepted. Respondent failed to pay; claiming 
it never received the produce; but offered no evidence to rebut complainant’s 
presentation of invoices and airline bills of lading showing sale and shipment. 
Respondent is therefore liable for the full purchase price but only as to the 22 
transactions for which the complaint was timely filed. 

Complainant, pro se. 


Respondent, pro se. 
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Andrew Y. Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $10,586.20 in con- 
nection with 24 lots of produce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs, but de- 
clined to do so. 


FINDINGS OF FACT 


1. Complainant, Empire Produce Terminal Corp., is a corporation 
whose address is 60 Brooklyn Terminal Market, Brooklyn, New 
York. 

2. Respondent, Mailley-Quality Produce Co. Inc., is a corporation 
whose address is 3150 V Street, N.E., Washington, D.C. At the 
times of the transactions involved herein, respondent was licensed 
under the Act. 

3. From July 8, 1982, through January 29, 1983, complainant sold 
to respondent 24 lots of produce for a total contract price of 
$10,586.20, f.o.b. Included among these 24 lots was one sold on July 
8, 1982, for $476, and one sold on July 14, 1982, for $207.40. Com- 
plainant prepared invoices reflecting the sales of all 24 lots. 

4. From July 9, 1982, through Januay 29, 1983, complainant 
shipped the 24 lots of produce in interstate commerce, by air trans- 
port, to the place of business of respondent, which accepted them. 
Airline bills of lading were issued, reflecting these shipments. The 
July 8, 1982, lot was shipped on July 9, 1982, and accepted on that 
date. The July 14, 1982, lot was shipped on that date and accepted 
upon arrival later that day. 

5. Respondent has failed to pay complainant for all 24 lots of 
produce. 

6. An informal complaint was filed on April 26, 1983, which was 
within nine months from when all but the July 8 and 14, 1982, 
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transactions accrued. A formal complaint was subsequently filed on 
November 14, 1983. 


CONCLUSIONS 


Complainant alleges that it sold respondent 24 lots of produce 
from July 8, 1982 through January 29, 1983, and shipped the 
produce to respondent by air transport. In support of its claim, 
complainant has submitted copies of invoices and airline bills of 
lading reflecting the sale and shipment of the produce to respond- 
ent. In its answer, respondent contends that the complaint should 
be dismissed because it was untimely brought and because com- 
plainant has not provided the terms of the alleged contract be- 
tween the parties. Respondent also sets forth a general denial, 
without elaboration, of the material allegations of the complaint. 

We will first discuss respondent’s motion to dismiss. The claim 
that the complaint was untimely has some merit. The Act requires 
that a reparation complaint be filed within nine months from when 
the cause of action accrues. 7 U.S.C. 499f(a). Although the formal 
complaint was filed on November 14, 1983, which was beyond the 
nine month period, an informal complaint was filed on April 26, 
1983, pursuant to 7 CFR 47.3. Since the cause of action for each 
shipment occurred at the time payment was due, or 10 days from 
the date of acceptance by respondent (7 CFR 46.2(aa\(5)), the April 
26, 1983, informal complaint was timely filed with respect to all the 
produce at issue, execpt for the lots sold on July 8 and 14, 1982. 
The July 8 lot was shipped and accepted on July 9, 1982 (Finding of 
Fact 4), and the July 14 lot was shipped and accepted on July 14, 
1982 (Finding of Fact 4). The causes of action for these two lots 
thus accrued on July 19 and July 24, 1982, respectively, more than 
nine months prior to the filing date of the informal complaint. 
Therefore, respondent is without liability for the July 8, 1982, lot 
in the amount of $476, and the July 14, 1982, lot in the amount of 
$207.40. 

Respondent’s contention that the complaint should be dismissed 
because complainant failed to provide the contract terms is without 
merit. Complainant has alleged in its complaint the agreed upon 
purchase price for each lot of produce. The invoices reflecting these 
sales are attached to the complaint and illustrate the contract 
terms in more detail, describing the kind and quality of the com- 
modity sold and shipping information. The contract terms are thus 
sufficiently clear to indicate the existence of firm contracts. 

Respondent has denied that it purchased, received and accepted 
the produce at issue and failed to pay the agreed upon contract 
prices. Complainant, as the moving party herein, has the burden of 
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proving the contract terms, respondent’s breach thereof and the re- 
sulting damages, by a preponderance of the evidence. Warren 
Wheeler, Inc. v. Anchor Food Products, Inc. a/t/a Famous Food 
Products, 40 Agric. Dec. 629 (1980). As previously mentioned, com- 
plainant has presented invoices and airline bills of lading showing 
the sale and shipment to respondent of the 22 lots of produce over 
which we have jurisdiction. Respondent has presented absolutely 
no evidence other than the general denial contained in its answer. 
Based on the evidence in the record, we conclude that complainant 
has sustained its burden of proving the contract terms, showing a 
sale to respondent of the 22 lots of produce for $9,902.80. Since the 
record contains no reference to delivery terms, we can assume that 
f.o.b. terms were to be in effect. Hunts Point Tomato Co., Inc. v. 
S&K Farms, Inc., 42 Agric. Dec___. (July 28, 1983). In f.o.b. sales 
such as involved here, the buyer is considered to be in possession of 
a commodity once it is properly loaded on board the.carrier. Veg-A- 
Mix v. Pupillo Fruit Company, 40 Agric. Dec. 1340 (1981). As there 
is no indication that complainant improperly loaded any of the 22 
lots on board the airplane for shipment for respondent, it became 
liable at the time of loading for the contract price for each of these 


22 lots, totalling $9,902.80. There is no dispute that respondent has 
failed to make any payment for the produce and it is, therefore, 
liable to complainant for $9,902.80. Respondent’s failure to pay 
complainant this sum is a violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $9,902.80, with interest thereon at 
the rate of 13 percent per annum from January 1, 1983, until paid. 


Roya Pacxinc Co. v. A&J Propuce Corp. and/or ADVANCE Bro- 
KERAGE, Inc. PACA Docket No. 2-6355. Decided June 7, 1984. 


Breach of warranty; damages; change in contract terms—Decision. 


Matthew McInerney, for complainant. 
Respondent, pro se. 
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Andrew Y. Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondents, in the alternative, in the amount 
of $6,880 in connection with the sale of two loads of lettuce in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon each respondent, which filed an answer, de- 
nying liability to complainant. Respondent Advance Brokerage, 
Inc. also filed a counterclaim for brokerage in the amount of $258 
in connection with the two loads of lettuce that are the subject of 
the complaint. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 


the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant filed an opening statement and respondents filed answer- 
ing statements. Complainant and respondent Advance Brokerage, 
Inc. also filed briefs. 


FINDINGS OF FACT 


1. Complainant, Royal Packing Co., is a corporation whose ad- 
dress is P.O. Box 2157, Salinas, California. At the times of the 
transactions involved herein, complainant was licensed under the 
Act. 

2. Respondent A & J Produce Corp. (hereinafter, “A&J”), is a 
corporation whose address is 138-144 N.Y.C. Terminal Market, 
Bronx, New York. At the times of the transactions involved herein, 
A&J was licensed under the Act. 

3. Respondent Advance Brokerage, Inc. (hereinafter, ““Advance”’), 
is a corporation whose address is 5524 N. 51st Avenue, Glendale, 
Arizona. At the times of transactions involved herein, Advance was 
licensed under the Act. 

4. On approximately November 22, 1982, complainant sold to 
A&J, through Advance acting as the broker, 880 cartons of lettuce 
for $8 per carton plus $572 cooling, $22.50 for a temperature re- 
corder and $132 for brokerage, for a total of $7,766.50 f.o.b., no 
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grade, good delivery standards to apply excluding bruising and/or 
discoloration following bruising. 

5. The 880 cartons were shipped to A&J and arrived on approxi- 
mately November 30, 1982. A restricted federal inspection was 
taken on that date which found as follows, in relevant part: 


TEMPERATURE PRODUCT: RANGE 37 to 3 [unclear] 


CONDITION: Heads or portions of heads not affected by condi- 
tion defects are fresh and crisp. Wrapper Leaves: No decay. 
Head Leaves: Average 14% damage by Russet Spotting. 2 to 
4 heads per carton average 13% damage by discoloration fol- 
lowing bruising, scattered throughout pack. 3 to 4 decayed 
heads in most cartons, none in many, average 10% Bacterial 
Soft Rot in various stages, affecting 1 to 2 leaves. 


REMARKS: Restricted to initial 275 cartons being unloaded at 
time of inspection and in 4 incomplete stacks nearest rear 
door. 

6. On approximately November 30, 1982, A&J reported the in- 
spection results to Advance, which contacted complainant. Advance 
and complainant agreed that A&J would accept the lettuce, and an 
adjusted price would be arrived at later, after all documentation 
was forwarded to complainant. 

7. On approximately November 24, 1982, complainant sold to 
A&J, through Advance acting as the broker, 840 cartons of lettuce 
for $8 per carton plus $546 cooling, $22.50 for a temperature re- 
corder and $126 for brokerage, for a total of $7,414.50 f.o.b., no 
grade, good delivery standards to apply excluding bruising and/or 
discoloration following bruising. 

8. The 840 cartons were shipped to A&J and arrived on approxi- 
mately December 1, 1982. On that date, a restricted federal inspec- 
tion was taken which found as follows, in relevant part: 


Temperature of Product: Ranges 38 to 40°F. 


Condition: Heads or portions of heads not affected by condition 
defects are fresh and crisp. 


Wrapper Leaves: Average 1% decay. Head Leaves: Average 1% 
damaged by Russet Spotting. 1 to 2 heads in most cartons 
none in some average 5% damage by discoloration following 
bruising. 1 to 5 decayed heads in most cartons none in some 
average 11% Bacterial Soft Rot and Gray Mold Rot in vari- 
ous stages affecting 1 to 2 leaves to 1/4 head. 


Remarks: Inspection and certificate restricted to product and 
lading to intitial 125 cartons being unloaded and in 3 incom- 
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plete stacks and in upper 2 layers of 1 complete adjacent 
stack nearest rear doors. 


9. On approximately December 1, 1982, A&J reported the inspec- 
tion results to Advance, which contacted complainant. Advance 
and complainant agreed that A&J would accept the lettuce and an 
adjusted price would be arrived later, after all documentation. was 
forwarded to complainant. 

10. On December 6 or 7, 1982, Advance and complainant dis- 
cussed the two loads of lettuce. Advance requested an adjusted 
price of $4 per carton, which complainant refused to grant. No firm 
adjusted price was agreed to. 

11. On December 6, 1982, Advance issued and sent to complain- 
ant and A&J a confirmation of adjustment pertaining to the No- 
vember 22, 1982, load on which it wrote as follows: “Per phone con- 
versation between Joe Tobin and Gary at Royal: A&J to remit at 
$4.00 & .65 & .15 and send copy of inspection.” 

12. On December 7, 1982, complainant sent a telegram to Ad- 
vance stating as follows, in relevant part concerning the two loads 
at issue: 


DUE TO THE MISINTERPRETATIONS OF THIS CON- 


VERSATION THAT I HAVE HAD WITH YOURSELF 
AND JOE T I AM SENDING THIS MAILAGRAM TO 
CLEARLY STATE OUR POSITION. 


s * * * * * * 


3. ON YOU FILES 3805 AND 3821 REFERENCE A AND J 
BOTH SHIPMENTS HAD INSPECTIONS UPON ARRIV- 
AL. TODAY ON YOUR FILE NUMBER 3805 A Sara 
FOR ALLOWANCE OF $4 PER BOX WAS D 
BUT DECLINED BY ROYAL. AS I STATED IN RE- 
CEIPT OF SUPPORTING DOCUMENTS THEN WE 
WOULD BE ABLE TO DISCUSS A POTENTIAL AD- 
JUSTMENT. 


13. A&J has, to date, paid complainant $4,246.50 for the Novem- 
ber 22, 1982, load, leaving $3,520 allegedly due and owing, and 
$4,054.50 for the November 24, 1982, load, leaving $3,360 allegedly 
due and owing. 

14. A formal complaint was filed on May 19, 1983, which was 
within nine months from when the causes of action herein accrued. 


CONCLUSIONS 


Complainant brings this action against A&J for the balance of 
the purchase price, or $6,880, on the sale of two loads of lettuce. 
Complainant claims that if A&J is found not to be liable, Advance 
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is liable for failing to perform the duties of a broker in negotiating 
a valid and binding contract. Advance has filed a counterclaim 
against complainant of $258 for brokerage. 

Numerous aspects of the sale of these two loads are not disputed 
by the parties. On November 22, 1982, complainant sold to A&J, 
through Advance acting as the broker, 880 cartons of lettuce at $8 
per carton plus $572 for cooling, $22.50 for a temperature recorder 
and $132 for brokerage, for a total of $7,066.50, and on November 
24; 1982, 840 cartons of lettuce at $8 per carton plus $546 for cool- 
ing, $22.50 for a temperature recorder and $126 for brokerage, for a 
total of $7,414.50. F.o.b. terms were to be in effect and good deliv- 
ery standards were to apply, excluding bruising and/or discolora- 
tion following bruising. A&J accepted these two loads on November 
30 and December 1, 1982, respectively, and obtained restricted fed- 
eral inspections, which found deterioration. Immediately after each 
inspection, A&J reported the results to Advance, which related 
them to complainant, and it was agreed that an adjusted price 
would be arrived at later, after all documentation was forwarded to 
complainant. 

There is a dispute over the contents of a telephone conversation 
between Advance and complainant on December 6 or 7, 1982. Ad- 
vance contends that an agreement was reached for an adjusted 
price of $4 per carton plus cooling, temperature recorder and bro- 
kerage. This is denied by complainant, which claims that no price 
was agreed to. 

Respondents, as the parties alleging a change in the contract 
terms, have the burden to prove such allegation by a preponder- 
ance of the evidence. American Banana Co., Inc. v. Marvin Gray, 41 
Agric. Dec. 539 (1982). In support of respondents’ allegation, two 
employees of Advance have submitted affidavits in which they 
state that on December 6, 1982, complainant’s employee, Gary 
Hart, in the course of a telephone conversation with employees of 
Advance, agreed to reduce the contract price on both loads to $4 
per carton plus cooling and brokerage. Advance has submitted a 
confirmation of adjustment dated December 6, 1982, which com- 
plainant admits receiving, indicating that the price on the Novem- 
ber 22, 1982, shipment was reduced to $4 per carton plus cooling 
and brokerage. Complainant’s representative, Gary Hart, has also 
submitted an affidavit in which he denies that an allowance was 
granted. He claims that upon the receipt of Advance’s erroneous 
confirmation of adjustment, he immediately sent Advance a tele- 
gram objecting to the confirmation. A copy of the telegram, dated 
December 7, 1982, is in the record and supports Hart’s claim (Find- 
ing of Fact 12). After examining the evidence, we cannot conclude 
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that the preponderance thereof indicates that the contract terms 
were changed. Therefore, respondents have failed to sustain their 
burden of proof on this issue. 

Since A&J accepted the two loads and the original contract price 
remained in effect, A&J is liable for such price, less damages due 
to any breach of warranty by complainant. It is A&J’s burden to 
prove the breach and damages by a preponderance of the evidence. 
J.C. Matthews Pickle Co. v. Schnepper Pickle Corp., 42 Agric. Dec. 
471 (1983). The record contains a November 30, 1982, federal in- 
spection of the November 22, 1982, load, and a December 1, 1982, 
federal inspection of the November 24, 1982, load. The November 
30, 1982, inspection shows damage to the head leaves, excluding 
discoloration following bruising, of 4% Russet Spotting and 10% 
Bacterial Soft Rot (Finding of Fact 5). The December 1, 1982, in- 
spection reveals 1% decay in the wrapper leaves and damage in 
the head leaves, excluding discoloration following bruising, of 1% 
Russet Spotting and 11% Bacterial Soft Rot and Gray Mold Rot 
(Finding of Fact 8). There is no indication of any abnormal trans- 
- portation conditions. Although both inspections are restricted, the 
amount of decay is sufficiently great to show a failure to meet the 
good delivery standards for lettuce sold without a U.S. grade as 
specified in 7 CFR 46.44(aX(2), which limits the degree of allowable 
decay to five percent. This is clearly a breach of complainant’s suit- 
able shipping condition warranty, an implied warranty given by 
the seller in f.o.b. sales such as that involved here. See 7 CFR 
46.43(j). 

As damages resulting from complainant’s breach of warranty, 
A&J is entitled to the difference between the value of the lettuce if 
it had been as warranted and its actual value at the time and place 
of acceptance. Pleasant Valley Vegetable Co-op v. Robt. T. Cochran 
& Co., Inc., 41 Agric. Dec. 1208 (1982). The value of the two loads of 
lettuce if they had been as warranted can be determined by refer- 
ence to the Market News Service Reports for the date and place of 
delivery. Although we generally use the proceeds of a prompt and 
proper resale to find the actual value of produce, there was no 
resale here. However, the Market News Service Reports for Bronx, 
New York on November 30 and December 1, 1982, contain price 
listings for lettuce in fair condition, which describes the condition 
of the lettuce in the present case. Thus, we will use the Market 
News Service Reports to determine the actual value of the two 
loads of lettuce as well as their value if they had been as warrant- 
ed. With respect to the November 22, 1982, load that was delivered 
on November 30, 1982, the Bronx, New York Reports for November 
30, 1982, indicate a price per carton of $10 to $12, mostly $10 to 
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$11, with a price of $6 to $8, some $9, for lettuce in fair condition. 
We will utilize the lowest price for the lettuce in good condition, or 
$10 per carton, for the value of the lettuce if it had been as war- 
ranted, and the lowest price for the fair condition lettuce, or $6 per 
carton, for its actual value. Therefore, the 880 cartons in the No- 
vember 22, 1982, shipment, if they had been as warranted, would 
have had a value of $8,800 but had an actual value of $5,280, a dif- 
ference of $3,520, which constitutes A&J’s damages. Regarding the 
November 22, 1982, load that was delivered on December 1, 1982, 
the Bronx, New York Reports for December 1, 1982, indicate a 
price per carton of $8 to $10, few $11, with a price of $7 for lettuce 
in fair condition. Utilizing the lowest price for the lettuce in good 
condition, or $8 per carton, gives a value of $6,720 for the value of 
the lettuce if it had been as warranted. The actual value of the let- 
tuce, at $7 per carton, is $5,880, which subtracted from $6,720 
leaves $840 as A&J’s damages. 

We have determined A&J’s damages from the November 22, 
1982, load to be $3,520, and from the November 24, 1982, load to be 
$840. A&J is thus liable for the difference between the $7,766.50 
contract price of the November 22, 1982, load and $3,520, or 
$4,246.50, and the difference between the $7,414.50 contract price of 
the November 24, 1982, load and $840, or $6,574.50. A&J has paid 
complainant $4,246.50 for the November 22, 1982, load and is with- 
out any further liability therefor. A&J has paid complainant 
$4,054.50 for the November 24, 1982, load and owes complainant an 
additional $2,520. A&J’s failure to pay complainant $2,520 is a vio- 
lation of section 2 of the Act, for which reparation should be 
awarded, with interest. 

Complainant has alleged in its complaint that Advance is liable 
for violating its broker’s duties in the event that A&J is found to 
be without liability. We have found A&J not to be liable for the 
$4,246.50 that complainant had claimed regarding the November 
22, 1982, load. However, complainant has not shown that the fail- 
ure of Advance to arrange for a firm adjusted contract price in any 
way brought about complainant’s loss of the $4,246.50. The record 
is clear that such loss was a direct result of complainant’s breach 
of warranty. Therefore, the complaint against Advance is hereby 

Advance has filed a counterclaim for brokerage against com- 
plainant in the amount of $258 arising out of the two loads of let- 
tuce to A&J. Complainant has not shown any adequate justifica- 
tion for refusing to pay such brokerage and is, therefore, liable to 
Advance for $258. Complainant’s failure to pay Advance this sum 
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is a violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent A&J 
Produce Corp. shall pay to complainant, as reparation, $2,528, with 
interest thereon at the rate of 13 percent per annum from January 
1, 1983, until paid. 

The complaint against respondent Advance Brokerage, Inc. is 
hereby dismissed. 

Within 30 days from the date of this order, complainant shall 
pay to respondent Advance Brokerage, Inc., as reparation, $258, 
with interest thereon at the rate of 13 percent per annum from 
January 1, 1983, until paid. 


Bic Rep Tomato PAcKERS v. SCHERER and LuNpy Propucre. PACA 
Docket No. 2--6555, Decided June 14, 1984. 


Decision by Donald A. Campbell, Judicial Officer 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely informal complaint was filed on August 30, 1983, and a 
formal complaint was filed on February 13, 1984. Complainant 
seeks to recover $20,884.20 which amount is alleged to be the total 
purchase price for tomatoes sold to and accepted by respondent in 
April 1983. Respondent filed an answer to the formal complaint on 
April 30, 1984, admitting that $9,936 of the amount claimed by 
complainant was due and owing to complainant on account of the 
transaction involved herein. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$9,936. Payment of this amount shall be made within 30 days from 
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the date of this order with interest thereon at the rate of 13 per- 
cent per annum from May 1, 1983, until paid. A failure to pay this 
amount within 30 days will constitute a violation of section 2 of the 
Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 


Vatiey Harvest Distrisutinc Inc. v. Sot Sauins Inc. PACA 
Docket No. 2-6314. Decided June 14, 1984 


Irrelevance of condition of other produce—Temperature recording tape as neces- 
sary predicate to adjustment of contract price—Negotiation of check as accord 
and satisfaction. 


Where complainant agreed to an adjustment in contract sale price due to damage to 
cauliflower despite the fact that the temperature recording tape purported to 
show good temperature throughout transit, adjustment was predicated on re- 
spondent’s furnishing complainant with a copy of temperature tape showing 
normal temperatures during transit. Because respondent failed to present 
tape, adjustment agreement must be set aside. The fact that complainant nego- 
tiated a check issued for the adjusted price does not constitute an accord and 
satisfaciton is the absence of evidence that this was parties’ clear intent. 
Burden therefore rests on respondent to prove that transportation service and 
conditions to have been normal. In view of temperature shown on inspection 
report and respondent’s failure to provide temperature tape, resopndent has 
failed to meet its burden and must pay the full contract price of goods it ac- 
cepted. 

Thomas P. Oliveri, for complainant. 


Howard B. Selberberg, McLean, VA, for respondent. 
George S. Whitten, President Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in connection with the sale of 260 
cartons of cauliflower in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. 
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The amount involved in the complaint does not exceed $15,000, 
and accordingly the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence herein as is the Department’s report 
of investigation. In addition the parties were given the opportunity 
to file evidence in the form of sworn statements. Complainant filed 
an opening statement and respondent filed an answering state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Valley Harvest Distributing, Inc., is a ‘corpora- 
tion whose address is P.O. Box 1215, Watsonville, California. 

2. Respondent, Sol Salins, Inc., is a corporation whose address is 
1325 Fifth Street, N.E., Washington, D.C. At the time of the trans- 
action involved herein respondent was licensed under the Act. 

3. On or about November 19, 1982, complainant sold to respond- 
ent and shipped from loading point in the State of California to re- 
spondent in the District of Columbia, 260 cartons of cauliflower, by 
truck. The cauliflower was sold at $10.00 per carton, plus .85 per 


carton for cooling, 15 cents per carton brokerage, and $22.50 for a 
Stires temperature recorder, or a total of $2,882.50, f.o.b. 

4. After arrival of the cauliflower at destination, and its accept- 
ance by respondent, the following “PRELIMINARY RESTRICTED 
REPORT” was issued by the Food Safety and Quality Service of 
this Department: 

DATE: Nov. 24, 1982 


HOUR: 6:20 a.m. 
LOCATION: App. Whse. 
APPLICANT: Sol Salins Inc., 


NUMBER: L59129 Fla. 


* * 2 


CONTAINER: Cartons 
CAULIFLOWER: “Kol Krop” 
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Curds mostly white. 1 to 4 heads in most cartons, none in some, 
average 18% damage by brown discoloration over curds. 
Jacket leaves fresh and green color. No decay. 


* * * * * * 


TEMPERATURES: 47-45°F. 


+ * * * * * * 


5. The formal complaint was filed on April 8, 1983, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant’s Sales Manager, Mr. William Hagins, affirmed in 
the opening statement that subsequent to the arrival and inspec- 
tion of the cauliflower he was notified through the broker, George 
Depaoli, that the Stires temperature tape reflected good tempera- 
tures during transit. Mr. Hagins stated that: “Therefore, at that 
time, I advised the broker George Depaoli, that I would grant an 
adjustment to Sole (sic) Salins, Inc., in the amount of $2,080.00, 
predicated on the fact, that the Stires recording tape reflected good 
in-transit temperatures.” Mr. Hagins further states that: 


When Valley Harvest received a copy of the U.S.D.A. in- 
spection preliminary restricted report, it reflected tem- 
peratures of 47°F to 49°F as reported by the broker, 
George Depaoli. However, missing from this inspection was 
a copy of the Stires recording chart, at which time, I ad- 
vised the broker that the allowance would not be granted, 
if the Stires recording tape could not be produced to justify 
this allowance. 


Respondent submitted as its answering statement, the sworn 
statement of Richard Salins, Secretary of respondent corporation. 
In the opening paragraph of that statement Mr. Salins contends as 
follows: 


Complainant concedes that, upon being advised by the 
broker of the temperature range indicated by the Stires 
tape, it made an agreed reduction of $2,080.00 in the sale 
price. That adjustment was not predicated upon a copy of 
the tape being furnished to Complainant; rather it was 
based upon the broker’s report. 


Respondent goes on to maintain that it promptly paid the agreed 
balance in reliance upon the adjustment which had been granted 
by complainant, and that the complainant was not warranted in 
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unilaterally abrogating the adjustment agreement and accepting 
respondent’s payment only as a partial payment. 

The record in this proceeding nowhere contains any statement 
from the broker. However, complainant’s Mr. Hagins claims to 
have spoken directly with the broker, whereas Mr. Richard Salins 
makes no such claim, and indeed, gives no indication as to the 
source of this information, “that adjustment was not predicated 
upon a copy of the tape being furnished to complainant”. We find 
that complainant has succeeded in proving by a preponderance of 
the evidence that the adjustment which it granted to respondent 
was predicated upon respondent’s furnishing complainant with a 
copy of the Stires temperature tape showing normal temperatures 
during transit. Accordingly, since respondent did not furnish the 
tape and has not furnished such at any point during these proceed- 
ings, we find that the adjustment agreement must be set aside. See 
The Garin Co., Inc. v. New England Farms, 41 Agric. Dec. 337 
(1982). 

Respondent also contends that it is reasonable to conclude that 
complainant breached the warranty of suitable shipping condition 
because produce shipped in the same refrigerated trailer as the 
cauliflower was not damaged. Respondent stated “there was no 
damage to any produce except the cauliflower. Therefore, meinte- 
nance of correct temperature was not a factor explaining damage 
to the cauliflower.” However, in almost every case where a destina- 
tion inspection shows a breach of contract as to a given commodity 
due to excessive condition factors, such condition factors do not 
affect 100% percent of the commodity. Thus there are nearly 
always present some samples of such commodity which are wholly 
sound and unaffected by condition factors. The presence of these 
sound samples does not necessarily prove anything concerning tem- 
perature during transit. It only shows that individual samples have 
different keeping quality. The same thing is, of course, true when 
we are dealing with different types of perishable goods. Thus, while 
the fact that lettuce, romain, bussels sprouts and broccoli were 
shipped in the same trailer with the cauliflower and arrived in 
good condition may be a factor to be considered, such does not nec- 
essarily prove that transportation service and conditions were 
normal, any more than the presence of some sound heads of cauli- 
flower at destination proves transportation to have been normal. 

Respondent also raises as a defense to complainant’s claim the 
allegation that there was an accord and satisfaction between the 
parties as the result of the negotiation by complainant of a check 
in the amount of $802.50. The check in question was dated Decem- 
ber 8, 1982, and made payment to complainant. A copy of the check 
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was attached to the formal complaint and as an exhibit to the De- 
partment’s report of investigation. However, the operative printed 
words stating the conditions which would show an accord are 
partly obscured. The visible portion of such words states as follows: 


. . MENT THIS CHECK WHEN PAID IS ACCEPTED 
. .. PAYMENT OF THE FOLLOWING ACCOUNT 


The space underneath these words where “the following ac- 
count” should be indicated is blank. Respondent’s failure to indi- 
cate any account in the blank columns underneath the printed 
words indicates to us a failure by respondent to invoke such words. 
We find that complainant’s negotiation of the check did not 
amount to an accord and satisfaction between the parties. 

Since respondent accepted the cauliflower it had the burden of 
proving that complainant breached the contract of sale. In order to 
show a breach in this f.o.b. sale respondent had the burden of prov- 
ing that transportation service and conditions were normal. See 
Dave Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980). In view of the 47 
to 49 degree temperatures shown by the preliminary restricted 
report applicable to the cauliflower, and in view of respondent’s 
failure to submit the temperature tape from the Stires recorder, we 
find that respondent has failed to meet its burden of proving trans- 
portation service and conditions to have been normal. See Lewis 
Caric & Sons v. Ben Gatz Co. Inc., 38 Agric. Dec. 1486 at 1500 & 
1501 (1979). Respondent is liable to complainant for the full pur- 
chase price of the cauliflower, or $2,882.50, less the $802.50 which 
respondent has already paid, or a net amount of $2,080.00. Re- 
spondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 

s ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,080.00 with interest thereon at 
the rate of 13 percent per annum from December 1, 1982, until 
paid. 
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NortHwest Cop Pack CompaNny v. GLOBAL TRADING Co., INC. 
PACA Docket No. 2-6267. Decided June 14, 1984. 


Breach of contract; failure to pay in full—Decision. 
Charles M. Davis, for complainant. 


David B. Ward, for respondent. 
Edward M. Silverstein, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,900.93 in con- 
nection with one transaction, in interstate commerce, involving a 
shipment of strawberries, a perishable agricultural commodity. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. In addition, respondent was 
served with a copy of the formal complaint, and filed an answer 
thereto denying any further liability to complainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) was followed. Under this procedure, the verified 
pleadings of the parties were considered a part of the evidence in 
that case, as was the Department’s report of investigation. In addi- 
tion, the parties were given the opportunity to submit further evi- 
dence by way of verified statements. Complainant filed an opening 
statement, respondent an answering statement, and complainant 
also filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Northwest Cold Pack Company, is a corporation 
whose mailing address is P.O. Box 10818, Bainbridge Island, Wash- 
ington 98110. 

2. Respondent, Global Trading Co., Inc., is a corporation whose 
mailing address is P.O. Box 6645, Greenville, South Carolina 29606. 
At all material times, respondent was licensed under the Act. 

8. On or about June 25, 1982, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent 1,250 30 
pound plastic tins containing 1982 pack frozen sliced strawberries 
at an agreed f.o.b. price of 66 cents per pound, and 900 cases each 
containing six 64% pounds plastic containers of frozen sliced straw- 
berries, 1982 pack, at an agreed f.o.b. price of 694% cents per pound, 
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for a total agreed f.o.b. price of $49,144.50. On or about July 2, 
1982, the parties agreed to reduce the price by 2%. Thus, the total 
agreed f.o.b. price was reduced to $48,161.61. In addition, the par- 
ties agreed that the complainant was to store the strawberries at 
the Hennigsen Cold Storage, Forest Grove, Oregon, until respond- 
ent directed disposition thereof. The first month of storage was to 
be paid for by complainant’s supplier; any subsequent storage was 
to be paid for by respondent. The term of payment was net 10 days. 
The frozen strawberries were transferred to respondent’s name 
from complainant’s supplier’s name by warehouse receipt on June 
30, 1982. 

4. On or about July 14, 1982, respondent caused the 1,250 30 
pound tins of frozen strawberries to be shipped from the cold stor- 
age warehouse to its customer. The 900 cases of six 64% pound cases 
were left in storage. 

5. On or about July 27, 1982, complainant requested that re- 
spondent reassign title of the 900 cases of six 64% pound containers 
remaining in storage back to the complainant’s supplier. Ostensi- 
bly, the transfer was requested to allow complainant’s supplier to 
borrow money using these 900 cases as collateral. Respondent com- 
plied with this request. Subsequent to this transfer, complainant 
credited respondent’s account with the agreed sales price for these 
900 cases. 

6. On or about August 5, 1982, respondent paid complainant 
$20,505.00. Further, on or about August 17, 1982, respondent ten- 
dered a check to complainant in the sum of $1,021.80. However, 
complainant has refused to negotiate this check inasmuch as it was 
issued to complainant in an attempt by respondent to reach full 
settlement for the June 27, 1982, transaction. 

7. The formal complaint was filed on December 14, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties have raised numerous issues concerning whether the 
complainant breached the terms of the parties’ contract in one way 
or another, or as to the actual terms thereof. Because, irrespective 
of whether complainant actually breached the parties’ contract, re- 
spondent would be obligated to prove by a preponderance of the 
evidence that it was damaged thereby, Rocky Ford Dist. Co. v. 
Angel Produce, 29 Agric. Dec. 93 (1970), the single dispositive issue 
in the instant case is whether the respondent proved any damages 
resulting from any of these alleged breaches. 

Since the respondent admits accepting the 1,250 30 pound plastic 
tins of frozen sliced strawberries, it is obligated to complainant for 
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the agreed f.o.b. contract price thereof, or $24,255.00. It admits 
paying complainant only $20,505.00, and therefore admits being ob- 
ligated to complainant in the amount of $3,750.00. However, re- 
spondent alleges damages in the amount of $2,728.20 with regard to 
the 900 cases of six 64% pound plastic containers. A review of all of 
the evidence submitted by the parties indicates that the complain- 
ant’s handling of this matter may be subject to question. However, 
even while we might sympathize with the respondent’s position, 
the respondent has failed to prove that it suffered any damages re- 
sulting from the complainant’s alleged breaches. Thus, respondent 
would have to have proven that it covered the complainant’s refus- 
al, or inability, to release the 900 cases of six 64% pound plastic con- 
tainers at the time when the respondent was ready to make dispo- 
sition of them, and that the strawberries it purchased cost it 
$2,728.20 more than the strawberries complainant was to deliver. 
However, while it made certain allegations regarding such an 
event, respondent failed to offer any proof as to its occurrence such 
as an invoice from another supplier. Since the respondent failed to 
provide any proof that is suffered damages, we must hold that it 
was not damaged by any alleged breach on complainant’s part, and 
is, therefore, obligated to complainant in the amount of $3,750.00. 

Complainant alleges that it was further damaged in the amount 
of $150.93 as a consequence of respondent’s alleged breach as to the 
900 cases of six 64% pound plastic containers. But, complainant has 
failed to provide proof thereof. Its complaint in this regard is, con- 
sequently, dismissed for lack of proof. Justice v. Eastern Potato 
Dealers, 30 Agric. Dec. 1352 (1971). 

On the basis of all the evidence in the record, we hold that the 
respondent is obligated to complainant in the amount of $3,750.00, 
and that its failure to pay complainant this amount is a violation 
of section 2 of the Act for which reparation plus interest should be 
awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $3,750.00, as reparation, plus interest in the amount 
of 18% per annum from August 1, 1982, until paid. 
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FresH WESTERN MARKETING INC. v. Mary F. Stoma d/b/a NIAGARA 
TERMINAL Propuce. PACA Docket No. 2-6562. Decided June 
14, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,191.25 in con- 
nection with 2 shipments of lettuce in interstate commerce. A copy 
of the formal complaint was served upon respondent, who filed an 
answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant. Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d)). 

Complainant, Fresh Western Marketing, Inc. is a corporation 
whose mailing address is P.O. Box 5275, Salinas, California 93915- 
5275. Respondent, Mary F. Sloma, is an individual doing business 
as Niagara Terminal Produce whose mailing address is 160 Niaga- 
ra Fronter Food Terminal, Buffalo, New York 14206. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 
The facts alleged in the formal complaint are hereby adopted as 
the findings of fact of this order. On the basis of these facts, we 
conclude that the actions of respondent are in violation of section 2 
of the Act (7 U.S.C. 499b) and have resulted in damages to com- 
plainant of $3,191.25. Accordingly, within 30 days from the date of 
this order, respondent shall pay to complainant, as reparation, 
$3,191.25, with interest thereon at the rate of 13 percent per 
annum from December 1, 1983, until paid. 


At Harrison ComPANny v R.H. Propuce, Inc. PACA Docket No. 2- 
6537. Decided June 22, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
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tion award against respondent in the amount of $8,621.04 in con- 
nection with 5 shipments of peppers in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by the complainant. 
As a defense in its answer, however, respondent raised issues relat- 
ing to a pending lawsuit against complainant which has been 
brought by a third party which allegedly owes respondent money. 
In a letter to respondent’s counsel, the Presiding Officer notified 
the respondent that such a defense was not recognizable in this 
proceeding and ordered respondent to show cause why a decision 
on its admission of liability to complainant should not be issued. 
Respondent did not respond thereto. Accordingly, the issuance of 
an order without further procedure is appropriate, pursuant to sec- 
tion 47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Al Harrison Company is a corporation whose mail- 
ing address is P.O. Box 699, Nogales, Arizona 85621. Respondent, R. 
H. Produce, Inc., is a corporation whose mailing address is P.O. Box 
1851, Nogales, Arizona 85628-1851. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $8,621.04. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
$8,621.04, with interest thereon at the rate of 13 percent per 
annum from May 1, 1983, until paid. 


FELDA GROWERS AND PACKERS Co-Op v. FARM FRESH PRODUCE INC. 
PACA Docket No. 2-6168. Decided June 28, 1984. 


Acceptance by purchase after inspection by agent—Evidence as to inspection— 
Conversion by truck driver—Decision. 


Where respondent purchased tomatoes after its agent inspected them, it has accept- 
ed them and is liable for the full purchase price including the lot sold by truck 
driver to another plus reasonable fees and expenses incurred in connection with the 
hearing. 

Author Slavin, for complainant. 

Respondent pro se. 
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Edward M. Silverstein, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DESCISION AND ORDER 


This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.). A timely com- 
plaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $55,143.20 in connection with 
seven shipments, in interstate commerce, of tomatoes, a perishable 
agricultural commodity. 

A copy of the Department’s report of investigation was served on 
both parties. Respondent was also served with a copy of the formal 
complaint, and filed an answer thereto denying any liability to 
complainant. 

An oral hearing was held in New York, New York, on November 
2, 1983, before Presiding Officer Edward M. Silverstein. Complain- 
ant was represented by Arthur Slavin, Esq., Blum, Haimoff, 
Gersen, Lipson, Garley & Neidergang, 270 Madison Avenue, New 
York, New York 10016. Respondent was represented by its General 
Manager, Mr. Frank Spinale. Five witnesses appeared for com- 
plainant; one witness appeared for respondent. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant, Felda Growers and Packers Co-op, is a corpora- 
tion whose mailing address is Hwy. 29, Box 118, Felda, Florida 
33930. 

2. Respondent, Farm Fresh Produce, Inc. is a corporation whose 
mailing address is New York City Terminal Market, Row A, Hunt’s 
Point Avenue and E. Bay Avenue, Bronx, New York 10474. At all 
material times, respondent was licensed under the Act. 

3. During the period April 23 through April 27, 1982, respondent 
purchased eight lots of tomatoes from complainant. All of these 
lots were delivered to respondent although one was subsequently 
diverted to Jessup, Maryland. The pertinent data, including the 
agreed f.o.b. contract prices, as to these eight loads are as follows: 


In- 
voice @an- United F.0.B. Commodity 
No. aty 


360 720 5x6 Fla. Finest 
360 6x6 Fla. Finest 
288 5x6 Becky Belle 
144 6x6 Becky Belle 
21 Pallets 
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Total 
United F.O.B. Commodity .O.B. Price 


Gassing : 648.00 
Total $10,018.80 
5x6 Fla. Finest ' $2,520.00 


6x6 Fla. Finest : 5,400.00 
Pallets I 216.00 


Total 

5x6 Fla. Finest 
5x6 Becky Belle 
6x6 Fla. Finest 
6x6 Becky Belle 
Pallets 


Total 

5x6 Fla. Finest 
6x6 Fla. Finest 
6x6 Becky Belle 
Pallets 


Total 
5x6 #2’s 
6x6 #2’s 
Pallets 


Total 

5x6 Fla. Finest 
6x6 Fla. Finest 
6x6 Threes 
Pallets 


Total : 

5x6 Fla. Finest 
6x6 Fla. Finest 
5x6 Becky Belle 
6x6 Becky Belle 
Threes 

DTR 

Pallets 


Total 

5x6 Becky Belle 
6x6 Becky Belle 
Gassing 

Pallets 


Total 


Although the Florida’s Finest lots were packed by complainant 
to grade U.S. Combination grade, 85% U.S. No. 1, and the Becky 
Belle lots were packed to grade U.S. No. 2, complainant made no 
warranties as to the grade of any of the lots of tomatoes, and the 
tomatoes were sold without grade. 

4. During the period April 23 through April 27, 1982, seven lots 
of tomatoes were each the subject of a shipping point inspection at 
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complainant’s location. Some of these tomatoes were subsequently 
shipped to respondent as part of the referenced shipments. The cer- 
tificates relating to these inspections all indicate that the tomatoes 
were “MATURE GREEN.” The other pertinent results of the in- 
spections are reported on the certificates as follows: 


In- Date(s) of | 
; 8) 0 - ‘an 
= Inspection cate No. Quan- Brand 
. tity 
360 April 20, 21 and B192936 720 5x6 Florida’s 
23, 1982 360 Finest 
6x6 Florida’s 
Finest 


5x6 Becky Belle 
6x6 Becky Belle 
April 22, 1982 5x6 Florida's 


Finest 
6x6 Florida’s 
Finest 


April 24, 1982 B192946 5x6 Florida’s 
Finest 

6x6 Florida’s 
Finest 


5x6 Becky Belle 
6x6 Becky Belle 
April 24, 1982 5x6 Florida’s 
Finest 
6x6 Florida’s 
Finest 


6x6 Becky Belle 

5x6 Becky Belle 
or Felda 
Favorite or 
Blank 

6x6 Becky Belle 
or Felda 
Favorite or 
Blank 

April 25, 1982 B193667 5x6 Florida’s 

Finest 


6x6 Florida’s 
Finest 


B193670 5x6 Florida’s 


Finest 
6x6 Florida’s 
Finest 


6x6 Blank 





FELDA GROWERS & PACKERS CO-OP v. FARM FRESH PRODUCE 957 
Volume 43 Number 3 


Size 
In- ‘ 
: Date(s) of Certifi- and 
= ‘Inspection cate No. Quan- Brand Grade 
No. tity 
400 April 23, 1982 B193673 432 5x6 Becky Belle U.S. No. 2 
1008 or Felda’s 
Favorite 
6x6 Becky Belle 
or Felda’s 
Favorite 


5. As to each of these eight lots of tomatoes, respondent’s agent, 
Mr. Sam Spinale, inspected the tomatoes while the tomatoes were 
still in complainant’s plant. The lots represented by invoice nos. 
360 and 400 were viewed, by Mr. Spinale, while in complainant’s 
gassing room. Mr. Spinale viewed the remaining lots while com- 
plainant was in the process of sizing, grading, and packing them. 
Moreover, Mr. Spinale monitored the tomatoes on a daily basis and 
decided to ship them when he was satisfied with their color. 

6. The eight subject loads of tomatoes were shipped from Florida, 
and received by respondent in New York City on the following 
dates: 


Complain- ; 
a voice Shipping Date Receiving Date 
0. 


April 28, 1982 
April 28, 1982 
April 24, 1982 
April 24, 1982 
April 25, 1982 
April 26, 1982 
April 26, 1982 
April 27, 1982 


April 26, 1982 
April 26, 1982 
April 29, 1982 
April 30, 1982 
April 29, 1982 
April 29, 1982 
April 29, 1982 
April 29, 1982 


The normal truck shipping time between shipping points in Flor- 
ida and the New York City market is 36-48 hours. 

7. The truckers received the following instructions from respond- 
ent’s agent, Mr. Sam Spinale,- through complainant’s employees, 
with regard to the eight subject loads of tomatoes: Vent 5 hours at 
52°F. then close up and deliver at 58°F. 

8. With regard to lot no. 360,* Mr. Sam Spinale purchased them 
for respondent while the tomatoes were in complainant’s gassing 
room, and after he inspected them. Subsequent to negotiating a 


* The loads of tomatoes will hereafter be referred by the term “lot No.” followed 
by the complainant’s invoice number. 
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mutually agreeable contract, Mr. Spinale procured a truck to carry 
the tomatoes to respondent’s location, and provided instructions for 
the truck driver to follow while the tomatoes were in transit. The 
truck left with the tomatoes on April 23, 1982, and arrived at re- 
spondent’s location on the evening of April 25, 1982. On April 26, 
1982, the tomatoes were federally inspected at respondent’s loca- 
tion. The inspection certificate issued thereafter (No. E 053131) in- 
dicates that the tomatoes were in the process of being unloaded, 
that the temperature ranged 55° to 56°F., and that the condition of 
the tomatoes was as follows: 


Average approximately 10% green and breakers, 15% 
turning and pink, 40% light red and red. 20 to 30% aver- 
age 24% Soft. Decay ranges 4 to 16% average 12% Watery 
Rot invarious [sic] stages. Average 3% damage by numer- 
ous slightly sunken discolored areas occurring over shoul- 
ders. 6 to 10% average 8% damage by bruising, scattered 
throughout pack, affecting red Tomatoes. 


Subsequent to the federal inspection, Mr. Frank Spinale, re- 
spondent’s General Manager, phoned Rusty Shearer, one of com- 
plainant’s salesmen. Mr. Spinale informed Mr. Shearer that he was 
dissatisfied with the arrival condition of the tomatoes and was con- 
cerned about the condition of the remaining loads of tomatoes 
which it had purchased. He requested that complainant send a rep- 
resentative to inspect the tomatoes. Subsequent to this phone con- 
versation, Mr. Shearer, along with Mr. Junior Martin, a grower 
who had tomatoes on that load, went to New York. The next morn- 
ing, April 27, 1982, Messrs. Shearer and Martin went to respond- 
ent’s place of business. At their request, the tomatoes were rein- 
spected by a Federal inspector at 8:20 a.m. The inspection certifi- 
cate issued thereafter indicated that no more tomatoes had been 
unloaded since the April 27, 1982, inspection, from the truck that 
the temperature ranged from 54° to 57°F., and that the condition of 
the tomatoes was as follows: 


Average approximately 25% green and breakers, 20% 
turning and pink, 35% light red and red. 13 to 19% aver- 
age 15% Soft. Decay ranges 2 to 9% average 5% Watery 
Rot and Rhizopus Rot in various stages. Average 3% 
damage by numerous slightly sunken discolored areas, oc- 
curring over shoulders. Average 4% damage by bruising 
scattered throughout pack. 


Inasmuch as respondent refused to take responsibility for the lot 
of tomatoes, Mr. Shearer attempted to have the tomatoes moved to 
Baltimore but the trucker refused their request. While Mr. Shearer 
was attempting to place the tomatoes elsewhere on the New York 
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City market, the truck driver sold it to Mr. Peter Levantino, a 
produce broker, who had been informed by his uncle, Mr. Anthony 
Levantino, an employee of respondent’s, that the tomatoes were 
available. Peter Levantino then sold the tomatoes to his uncle at 
cost. His uncle sold the tomatoes to unknown parties from respond- 
ent’s loading dock. Complainant was not paid by anyone for this 
load. 

9. After the first load of tomatoes arrived, respondent decided not 
to have the remaining loads gassed. As a consequence, the truckers 
carrying the remaining loads were further instructed by respond- 
ent to keep the tomatoes on the trucks until they had reached the 
proper redness. 

10. Subsequent to the above happenings, the remaining loads of 
tomatoes arrived at respondent’s location. All of them were re- 
ceived by respondent and accepted. 

11. On April 26, 1982, at 7:45 a.m., lot no. 364 was the subject of 
a federal inspection. The inspection certificate issued thereafter (E 
053329) indicates that the tomatoes were inspected while in the 
process of being unloaded, that the temperature ranged from 52°F. 
to 53°F., and that their condition was as follows: 


oat mean _aaneonionately 35% green and breakers, 35% 

ening 2 pink, 15% light red and red. 6 to 10% average 
8% Soft. Decay ranges 6 to 10% average 8% Watery Rot 
in various stages. 2 to 10% average 7% damage by numer- 
_ ow sunekn [sic] discolored areas occurring over 
shoulders. 


12. On April 30, 1982, at 9:15 a.m., lot no. 374 was the subject of 
a federal inspection. The inspection certificate issued thereafter (E 
053610) indicates that the tomatoes were unloaded from the truck, 
that the temperature ranged from 59°F. to 60°F., and that the qual- 
ity of the tomatoes was as follows: 


Each lot: Clean, well developed and fairly smooth to smooth. 
Florida Finest: Generally fairly well to well formed. 


Becky Belle: Generally fairly well formed. Florida Finest: Grade 
defects range 8 to 20% average 12% scars, misshapen and 
catfaces. Becky Belle: Grade defects average 8% scars, mis- 
shapen and catfaces. 


The condition of the tomatoes was reflected as follows: 


Florida’s Finest: Average approximately 5% green and breakers, 
35% turning and pink 45% light red and red. 5 to 9% aver- 
age 7% Soft. Generally 3 to 20% none in few, average 9% 
Watery Rot in various stages. Average 5% damage by sun- 
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burn. Generally [sic] 3 to 12% per carton, none in few aver- 
age 7% damage by sunken discolored areas occurring over 
the shoulders. Becky Belle: Average approximately 15% 
turning, and pink, 65% light red and red. 10 to 12% average 
11% Soft. 3 to 9% average 7% Watery Rot in various stages. 
Average 3% serious damage by sunken discolored areas oc- 
curring over the shoulders. 


The grade of the tomatoes was noted as follows: “Florida Finest: 
Now approximately 60% U.S. No. 1 quality, 7% Soft, 9% decay. 
Becky Belle: Now approximately 70% U.S. No. 2 quality, 11% soft. 
7% decay.” 

13. On April 29, 1982, at 2:20 p.m., lot no. 379 was the subject of 
a federal inspection. The inspection certificate issued thereafter (E 
053431) indicates that the tomatoes had been unloaded at respond- 
ent’s location, that the temperature ranged from 64°F. to 67°F., and 
that the condition of the tomatoes was as follows: 


ee a ne 10% n and breakers, 25% 
pink, 50% light and red. 5 to 16% average 

10% of soft. 3 to 8% average 5% decay. Average 1% serious 

damage by numerous slightly sunken discolored areas. 


1000 of the 1440 cartons of this lot of tomatoes were again in- 
spected on April 30, 1982, at 10:15 a.m. They had a temperature 
range of 60°F. to 62°F., and their condition was listed as follows: 
“Average 20% Green and breakers, 30% turning and pink, 30% 
light red and red. 5 to 18% average 12% Soft. Decay ranges 2 to 
17% average 8% Watery Rot in various stages.” 

14. On April 29, 1982, at 10:30 a.m., lot no. 393 was the subject of 
a federal inspection. The inspection certificate issued thereafter (E 
053366) only indicated that the tomatoes were still on the truck, 
and that the temperature ranged from 53°F. to 54°F. The same to- 
matoes were inspected on April 30, 1982, at 7:40 a.m. The inspec- 
tion certificate issued thereafter (E 053328) indicates that the toma- 
toes were stacked in respondent’s warehouse, that the temperature 
ranged from 54°F to 58°F., and that the quality was as follows: 
“Florida’s Finest Lot: Clean, generally fairly well to well formed, 
fairly smooth to smooth, well developed. Grade Defects range 6 to 
27% average 19% [sic] scars, misshapen, Bacterial Speck, Cat- 
faces.” The condition of the tomatoes was noted as follows: 


Florida’s Finest lot: Average approximately 60% 

and breakers, 25% turning and pink, 10% light 

red. Average 4% decay. Average 3% damage by sunken 
discolored areas. Selected tomato lot: Average approxi- 
mately 55% green and breakers, 30% turning and pink, 
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5% light red and red. Decay a 4 to 14% average 9% 
— Mold Rot, Sour Rot and Rhizopus Rot in various 
es. 


The grade of the Florida’s Finest tomatoes was noted as “75% 
USNo 1 quality.” 

15. On April 29, 1982, at 10:30 a.m., lot no. 396 was inspected at 
respondent’s place of business while they were being unloaded from 
the truck. The certificate issued thereafter (E 053446) indicates 
that the refrigeration unit on the truck was not operating, that the 
temperature range of the tomatoes was 64°F. to 66°F., and that the 
quality of the tomatoes was as follows: 


Florida’s Finest lot: Clean, well developed, generally fairly 

well to well formed, ae smooth to smooth. Grade defects 

range 9 to 29% average 17% mostly scars, some misshapen 

and catfaces. Sel lot: Clean, well developed, generally 

reasonably well to well formed, few misshapen, slightly 

a“ a smooth. Grade defects average 5% scars and un- 
cuts. 


According to the certificate, the tomatoes’ condition was as fol- 
lows: 


Florida’s Finest lot: Average approximately 80% Green 
and breakers, 10% turning and pink, 5% light red and red. 
Average 4% decay. Average 3% damage including 2% seri- 
ous damage by numerous slightly sunken discolored areas 
occurring over shoulders. Selected lot: Average approxi- 
10% Lig 5% Green and breakers, 30% turning and pink, 


10% Light red and red. Decay ranges 2 to 18% average 7% 
Sour Rot and Gray Mold Rot. 


The inspector reported the tomatoes’ grade as follows: ‘Florida’s 
Finest Lot: Now approximately 75% US No 1 quality. Selected lots: 
Average 88% US No. 8 quality, 7% decay.” 

16. On April 29, 1982, at 1:15 p.m., lot no. 400 was inspected at 
respondent’s location while they were being unloaded off the truck. 
The inspection certificate issued thereafter (E 053356) indicated 
that the temperature range of the tomatoes was 55°F. to 58°F., and 
that the condition of the tomatoes was as follows: 


No. 1 lot: Average approximately 10% green and breakers, 
15% turning and pink, 60% light red and red. Soft Toma- 
toes range 4 to 10%, average 7% Soft. Decay ranges 4 to 
14%, average 9% decay. 4 to 20%, average 11% damage by 
Sunburn. No. 2 Lot: Average approximately 10% n 
and breakers, 15% turning pink, 60% light red and Soft 
tomatoes ranges 4 to 8%, average 6% Soft. Decay ranges 6 
to 16%, average 10% Decay. Each lot: Decay is Gray Mold 
Rot in various stages. 
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17. Respondent received lot no. 372 on or about April 29, 1982. 
On that day, this lot of tomatoes was inspected at respondent’s 
place of business. The inspection certificate issued thereafter (E 
053443), in pertinent part, reflects the following: 


Temperature of Product: Each lot: Ranges 58 to 59F. 


oe * * * * * * 


Quality: Each lot: Clean, well developed. Becky Belle Lot: Reason- 
ably well to fairly well formed, slightly rough to fairly 
smooth. Grade defects average 10% serious damage includ- 
ing 2% very serious damage by scars and cuts. Florida’s 
Finest lot: Fairly well to well formed, fairly smooth to 
smooth. Grade defects range 18 to 42%, average 25% 
damage, including 4% serious damage by scars, cuts, catfaces 
and sunscald. 


Condition: Becky Belle lot: Average approximately 75% green 
and breakers, 20% turning and pink. 3 to 10%, average 6% 
decay. Average 3% serious damage by discolored areas. Flor- 
ida’s Finest lot: Average approximately 70% green and 
breakers, 20% turning and pink, 5% light red and red. 1 to 
12%, average 5% decay. Average 3% damage by discolored 
areas. Each lot: Decay is Watery Rot and/or Gray Mold Rot 
in various stages. Discolored areas are numerous and slightly 
sunken and occur over shoulders and/or walls. 


Grade: Becky Belle lot: Now approximately 80% US No 2 quality, 
6% decay. Florida Finest Lot: Fails to grade 85% US No 1 
account of grade defects. Now approximately 65% US No 1 
quality, 5% decay, irregular. 


Subsequent to the inspection, respondent complained to com- 
plainant about the condition of the tomatoes. After this conversa- 
tion, complainant had the tomatoes transferred to G. Cefalu & 
Bro., Inc., in Jessup, Maryland, which handled the load on consign- 
ment. The tomatoes arrived at the latter’s location on April 30, 
1982, on waich date they were the subject of a federal inspection. 
The certificate issued thereafter (E 172087), in pertinent part, re- 
flects the following: 


Temperature of Product: Range from 49 Deg. to 55 Deg. F. 
Condition: Becky Belle lot: Average approximately 80% green 
and breakers, 10% turning and pink, 5% light red and red. 


Decay range from 2 to 10% per sample, average 4%. Damage 
by sunken discolored areas range from 2 to 10% per sample, 
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average 5%. Florida Finest lot: Average approximately 70% 
green and breakers, 15% turning and pink, 10% light red 
andred [sic]. Decay range from 2 to 14% in most samples, 
some none, average 4%. Damage by sunken discolored areas 
range from 2 to 12% per sample, average 5%. Each lot: 
Decay is Gray Mold Rot in various stages and sunken discol- 
ored areas generally occurring over shoulders. 


Some of the same tomatoes (394 cartons of Becky Belle and 547 
cartons of Florida Fruit) were again inspected at the G. Cefalu & 
Bro. location on May 5, 1982. The certificate issued thereafter (E 
172118), in pertinent part, reflects the following: 


Temperature of Product: Range from 60 Deg. to 62 Deg. F. 


Condition: Becky Belle lot: Average approximately 20% green 
and breakers, 35% turning and pink, 35% light red and red. 
Decay range from 6 to 16% per sample, average 9%. Damage 
[sic] by sunken discolored areas range from 4 to 8% per 
sample, average 5%. Florida Finest lot: Average approxi- 
mately 10% green and breakers, 15% turning and pink, 65% 
light red and red. Decay range from 6 to 10% per sample, 
average 8%. Damage by sunken discolored areas range from 


2 to 10% per sample, average 6%. Each lot: Decay is Gray 
Mold Rot in various stages and sunken discolored areas gen- 
erally occurring over shoulders. 


During the period May 3 — May 21, 1982, G. Cefalu & Bro., Inc., 
sold the 1440 cartons of tomatoes at an average price of $6,048, or 
$8,709.12. After deducting freight of $2,100 and the cost of inspec- 
tions ($64), G. Cefalu & Bro., Inc., returned $6,545.12 to complain- 
ant. 

18. Before complainant agreed to sell lot no. 400 to respondent, it 
insisted on prepayment. Mr. Sam Spinale gave complainant a 
check, which had been signed by Mr. Frank Spinale, in full pay- 
ment thereof. After the tomatoes were delivered, respondent 
stopped payment on the check. 

19. On April 29, 1982, at 1:15 p.m. EDT, complainant sent re- 
spondent the following telegram regarding invoices nos. 360, 364, 
372, 374, 379, and 393: 


BUYER WAS ON GROUND AND SELECTED TOMA- 
TOES AT SHIPPING POINT. INSPECTION SHOWN THE 
TOMATOES MET GRADE AT SHIPPING POINT, THEY 
WERE LOADED ON TRUCK BY SIZE, GRADE AND LOT 
NUMBERS, ACCORDING TO BUYERS INSTRUCTIONS. 
BUYER SECURED TRUCK AND HANDLED SHIPPING 
INSTRUCTIONS WAS F.O.B. SALE BUYERS ARE 
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LIABLE FOR ALL DELAYS AND DAMAGES IN TRAN- 
SIT. WE EXPECT FULL PAYMENT ON ALL SHIP- 


20. On April 29, 1982, at 3:25 p.m. EST respondent sent complain- 
ant the following telegram: 


AS PER PHONE CONVERSATION WITH SAM SPIN- 


TOES TO BEST ADVANTAGE AND PRICE INVOICE AT 
THE SALE. THESE TOMATOES ARE ALL AVAILABLE 
IF YOU DESIRE TO SELL ELSEWHERE. 


21. On April 29, 1982, at 3:54 p.m. EST, respondent sent com- 
plainant the following telegram: “WE IN COMPLETE DISAGREE- 
MENT AND SEE NO ALTERNATIVE BUT TO SELL TOMATOES 
TO BEST OF OUR ABILITY AND SETTLE PRICES AFTER 
SALES. WE ARE STOPPING PAYMENT ON CHECK NO. 2179.” 

22. On May 5, 1982, at 10:45 a.m. EDT, complainant sent re- 
spondent the following telegram: 


REGARDING YOUR WIRE FELDA GROWERS AND 
PACKER APRIL 29, 1982 CONCERNING 6 LOADS TO- 
MATOES INVOICE NUMBERS 364, 374, 379, 393, 396, 400 
AS WE WERE NOT NOTIFIED WITHIN 2 HOURS 
AFTER INSPECTION OF EXCESSIVE GRADE DEFECTS 
WE ASSUMED THERE WAS NO BREACH OF CON- 
TRACT AND EXPECT PAYMENT OF INVOICES IN 


23. On May 7, 1982, at 10:46 a.m. EST respondent sent complain- 
ant the following telegram: 


REGARDING YOUR WIRE MAY 5TH YOUR CLAIM OF 


AND RECEIVED INFO 

U.S.D.A. INSPECTION. 

BREACH OF CONTRACTS SOME DUE TO ; 
SOME DUE TO CONDITION AND SOME DUE TO 
BOTH. WE WANTED TO REFUSE ALL LOTS BUT AT 
YOUR REQUEST WE DID NOT. YOU MUST NOW 
ADJUST PRICES ON ALL LOTS. 


24. At the hearing, respondent provided sales slips which its wit- 
ness alleged showed that it sold the tomatoes involved in the in- 
stant case as indicated below: 
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lainant’ en. ale 

Pp 8 r 

Invoice Dates of Sale Cartons Receipts 
No. Sold 


364 4/26-5/13/82 909 $6,298.50 
874 5/4-5/12/82 1,014 6,591.25 
879 5/8-5/7/82 1,235 7,093.00 
393 5/5-5/21/82 976 6,966.00 
396 4/30-5/21/82 926 6,471.00 
400 4/29-4/30/82 1,223 5,664.00 


Total 6,283 $39,083.75 


25. The New York City Fruit and Vegetable Report for the fol- 
lowing dates listed the following f.o.b. shipping point prices for 25 
pound cartons of mature green 85% US No. 1 Florida tomatoes: 


Date (1982) Size 


April 26-27 5x6 
6x6 
6x7 
Tx7 

April 29-30 5x6 
6x6 
6x7 
Tx7 


26. The New York City Fruit and Vegetable Report listed the fol- 
lowing prices for green to pink Florida packed 25 pound cartons of 
tomatoes sold on the Hunt’s Point Terminal Market: 


Date (1982) Size Price 


April 26 5x6 $11.00-11.50 (some $10.00) 
6x6 8.00- 9.00 (some 7.50) 
April 27 5x6  11.00-11.50 (some 10.00) 
6x6 8.00- 9.00(some 7.50) 
April 28 5x6 =: 11.00-11.50 (some 10.00) 
6x6 8.00- 9.00(some 7.50) 
April 29 5x6  10.50-11.50 (some 10.00) 
6x6 8.00- 9.00 (some 7.00) 
April 30 5x6 10.50-11.50 (some 10.00) 
6x6 8.00- 9.00 (some 7.50) 


27. The New York City Fruit and Vegetable Reports for the 
period April 26-30, 1982, listed the following prices for 18 pound 
cartons of pink tomatoes repacked in New York sold on the Hunt’s 
Point Terminal Market: 
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Size Price 
5x6 $9.00- 
$9.50 
6x6 7.50- 8.00 
6x7 7.00 


28. Although respondent did not submit an accounting to com- 
plainant, he supplied an accounting at the hearing as follows: 


Cost: 
Total of 7 invoices (Nos. 360, 364, 374, 379,393, 396, 
and 400) 


10,018.80 


Total of 6 invoices accepted 
Freight on 6 shipments 11,217.60 
Total delivered cost of 6 shipments 
Receipts: 
$39,083.75 
Less: Repacking 8,856 cartons @ $2.00 per cartons 
RI cscs c este eis lancisnakchadeassichnsoncesssosesccnsesesseoserosese 
Replacement cost of 885 cartons @ 25 cents per 


Profit on 8,856 cartons @ $1.00 per carton 
Profit on 2,880 cartons (on complainant’s invoices 
nos. 360 and 372 allegedly diverted by complain- 
ant) @ $1.00 per carton 43,754.75 


($4,671.00) 


29. The formal complaint was filed on September 13, 1982, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


The instant case involves seven loads of tomatoes received by re- 
spondent from complainant. As to each to these loads, the initial 
inquiry is whether it was accepted by respondent. Complainant as- 
serts that respondent accepted each of the loads of tomatoes be- 
cause its agent, Mr. Sam Spinale, inspected them prior to purchase, 
determined when to ship them, arranged for the trucks, and in- 
structed the truck drivers as to the tomatoes’ intransit treatment. 
In order to carry this point, a complainant has the burden of prov- 
ing, by a preponderance of the evidence, that the commodity pur- 
chased was the same commodity which the respondent’s agent in- 
spected, or had the opportunity to inspect. Kirby & Little Packing 
Co. v. United Fruit & Prod., 16 Agric. Dec. 1066 (1957). However, if 
the evidence shows that the complainant’s agent merely looked at 
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the general run of the commodity, rather than at a particular lot 
thereof, a complainant will fail to sustain its burden of proof. Id. at 
1068-69. 

Respondent’s sole witness, Mr. Frank Spinale, its general manag- 
er, testified that, in his experience, buyers viewing tomatoes did 
not get a “picture of the whole lot.”” However, he conceded that re- 
spondent’s agent, Mr. Sam Spinale, did inspect some of the toma- 
toes, did at least view the tomatoes being graded and packed, and 
had the opportunity to inspect all of the tomatoes he purchased at 
complainant’s packing plant. Complainant’s witnesses, Mssrs. Reed, 
Martin, and Shearer, testified that Sam Spinale inspected all eight 
of the lots of tomatoes he purchased, and that he spent several 
hours each day in complainant’s packing plant and was free to 
view the tomatoes at any stage. Mr. Reed testified that Sam Spin- 
ale “picked out the [tomatoes] that he wanted.” Thus, the evidence 
seems clear that Sam Spinale’s inspection of the tomatoes he pur- 
chased on respondent’s behalf was sufficient to warrant our con- 
cluding that respondent accepted the tomatoes on purchasing 
them. Banana Processors v. Webb Produce, 29 Agric. Dec. 842 
(1970). In any event, we would have held that respondent accepted 
lots 360, 364, 374, 379, 396 and 400 because it had those tomatoes 
unloaded from the trucks. R. Huston v. S. Waldron, 32 Agric. Dec. 
1592 (1973). Moreover, except as to lots 360 and 372, respondent 
failed to convey any notice of rejection to complainant and, there- 
fore, would have been held to have accepted those loads. United 
Packing Co. v. Connecticut Celery Co., 16 Agric. Dec. 810 (1957). 
Therefore, on the basis of all of the evidence, we hold that respond- 
ent accepted all eight of the subject loads of tomatoes. Since such 
acceptance was subsequent to an inspection, respondent did not 
have the right to reject any of the eight loads of tomatoes and was 
liable for the full purchase price thereof regardless of any subse- 
quent deterioration in the tomatoes. Whittenburg & Alston v. S. & 
H. Packing Co., 18 Agric. Dec. 955 (1959). 

As to one load, lot 372, complainant does not claim any damages; 
as to six of the remaining seven loads, other than alleging that 
complainant breached their contract because of the alleged deterio- 
ration of the tomatoes and the resultant damages, respondent has 
failed to assert any defense. However, as noted above, this was a 
sale after inspection and, therefore, the complainant cannot be said 
to have impliedly warranted the condition of the tomatoes. Since 
there was no such implied warranty, and in fact there was no ex- 
press warranty as to any of the lots of tomatoes, complainant 
cannot be said to have breached the parties’ contract. Goldstein 
Fruit & Produce v. East Coast Dist., 18 Agric. Dec. 493 (1959). Inas- 
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much as there were no breaches, respondent is not entitled to 
claim damages. It is, therefore, obligated to crmnmnninetts for the 
full contract prices thereof. 

The only shipment left to discuss is lot no. 360. It appears that 
the tomatoes in lot no. 360 were converted by the truck driver, and 
sold. The question as to this lot of tomatoes, is whether they were 
owned by complainant or respondent. Since respondent did not 
have the right to reject the load regardless of the tomatoes’ condi- 
tion, Whittenburg & Alston v. S. & H. Packing, supra, 18 Agric. 
Dec. 955, we hold they they were owned by respondent. That com- 
plainant’s agents were attempting to have the load moved else- 
where is irrelevant because, since respondent’s rejection was arbi- 
trary, complainant had the right to resell the tomatoes and recover 
damages as provided in section 2-706 of the Uniform Commercial 
Code. Byrd Produce v. Albany Public Markets, 31 Agric. Dec. 136 
(1972). Consequently, respondent is liable to complainant for the 
full contract of lot no. 360. 

On the basis of all of the evidence in the case, we hold that re- 
spondent is obligated to complainant for the full contract price of 
all seven of the loads of tomatoes made the subject of the com- 
plaint, or $55,143.20. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation 
plus interest should be awarded. 

Complainant is the prevailing party and, pursuant to section 7(a) 
of the Act, 7 U.S.C. § 499g(a), is entitled, as additional reparation, 
an award of “reasonable fees and expenses incurred in connection” 
with the hearing. Complainant has filed a claim for $6,524.28, and 
such claim has not been challenged by respondent. We, therefore, 
find such claim to be reasonable. 

Within thirty days from the date of this order, respondent shall 
pay complainant, as reparation, $55,143.20 plus interest at the rate 
of 18% per annum from June 1, 1982, until paid. 

Within thirty days from the date of this order, respondent shall 
pay complainant, as further reparation, $6,524.28 plus interest at 
the rate of 13% per annum from the date of this order, until paid. 


WESTERN TOMATO GROWERS & SHIPPERS, INC. v. C. H. Roprnson Co. 
and/or NortHWESsT Propuce Inc. PACA Docket No. 2-6400. 
Decided June 28, 1984. 


Respondent acting as broker, not buyer; order against Northwest Produce held in 
abeyance Dismissal 
Complainant, pro se. 
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Respondent, pro se. 

Edward M. Silverstein, Presiding Officer. 

Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $8,765.83 against respondents jointly 
and severally in connection with the shipment of one railway car- 
load of tomatoes in interstate commerce. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondents. Each respondent filed an answer denying any liability 
to complainant. 

The amount of damages claimed in the formal complaint does 
not exceed $15,000, and accordingly the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) 
is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case as is the 
Department’s report of investigation. The parties were given an op- 
portunity to submit further evidence in the form of sworn state- 
ments and to file briefs. Complainant did not file an opening state- 
‘ ment. Respondent, C.H. Robinson Co., filed an answering state- 
ment, and complainant did not file a statement in reply. Respond- 
ent, C.H. Robinson Co., filed a brief. 


FINDINGS OF FACT 


1. Complainant, Western Tomato Growers & Shippers, Inc., is a 
corporation whose address is P.O. Box 2007, Stockton, California. 

_ 2. Respondent, C.H. Robinson Co., is a corporation whose address 
is 7525 Mitchell Road, Eden Prairie, Minnesota. At the time of the 
transaction involved herein this respondent was licensed under the 
Act. 

3. Respondent, Northwest Produce Co., Inc., is a corporation 
whose address is 760 Kasota Avenue, S.E., Minneapolis, Minnesota. 
At the time of the transaction involved herein this respondent was 
licensed under the Act. 

4. On or about September 17, 1982, complainant shipped 2340 
cartons of mature green tomatoes in railcar SPFE 453274, con- 
signed to Wholesale Produce Supply Co., Inc. 752 Kasota Circle, 
Minneapolis, Minnesota. 
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5. The carload of tomatoes arrived at the place of business of 
Wholesale Produce Supply Company on September 27, 1982, and 
notice by telephone was given to someone in the office of Wholesale 
Produce Supply Company by the railroad. On October 6, 1982, Max 
Berc, Jr., general manager for Wholesale Produce Supply Company 
was informed by one of his employees that a fully loaded car was 
on their siding. Mr. Berc examined the car, and knowing that C.H. 
Robinson Company had been doing business with Northwest 
Produce on the label of tomatoes contained in the car, called C.H. 
Robinson Company and informed them that car No. SPFE 453274 
was full and on their siding. 

6. On or about October 6, 1982, Jack Lynch, salesman and man- 
ager of C.H. Robinson in Minneapolis, contacted complainant’s 
salesman, Stan Scherer, and informed him that there was an unac- 
counted for car consigned to Wholesale Produce on track at the 
Kasota terminal, and asked him to whom the car belonged and 
what he wished done with it. Mr. Scherer authorized Mr. Lynch to 
act as his broker and attempt to sell the car as rapidly as possible. 
Mr. Lynch then contacted Northwest Produce Company, and se- 
cured their agreement to take the car “if it was alright”, at an 
f.o.b. price. 

7. When the car arrived on October 7, 1982, at the place of busi- 
ness of Northwest Produce, it was rejected due to condition. A fed- 
eral inspection of the car on October 7, 1982, at 12:10 p.m., showed 
condition in relevant part as follows: 


Medium lot: Average approximately 75% light red and 
red. Average 5% soft. Decay in most samples from 2 to 
48%, some none, average 19%. 


Large lot: Average approximately 75% light red and red. 
Decay in most samples from 2 to 14%, some none, average 
6%. From 4 to 48%, average 20% soft. 


Each lot: Decay is Gray Mold Rot and Bacterial Soft Rot in 
various stages, mostly advanced. 


After receiving the results of the federal inspection Mr. Lynch im- 
mediately called Stan Scherer and was authorized to change the 
terms of the sale to “deferred billing, price to be determined upon 
completion of sale.” 

8. The informal complaint was filed on January 24, 1983, which 
was within nine months after the cause of action alleged herein ac- 
crued. 
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CONCLUSIONS 


Complainant filed a formal complaint which was sworn to by its 
General Manager, Armond Shackelford. In this complaint it is al- 
leged that the railway carload of green tomatoes was sold on or 
about September 16, 1982, to C.H. Robinson Company. Mr. Shackel- 
ford stated that Jack Lynch of C.H. Robinson Company advised 
complainant to have the car spotted on Wholesale Produce Sup- 
ply’s track in Minneapolis, Minnesota. The complaint additionally 
alleges that the tomatoes were shipped on September 17, 1982, “to 
respondents C.H. Robinson Co. and/or Northwest Produce Co., Inc., 
at C.H. Robinson Company in the state of Minnesota”. Mr. Shack- 
elford further states that: 


. . . upon arrival of said tomatoes at destination, which 
complainant believes to be September 27, 1982. The Re- 
ndents C.H. Robinson Co. and/or Northwest Produce 
.. Inc., did not acknowledge or inspect this shipment 
until October 7, 1982. . . . Respondent Northwest Produce 
Co., Inc. has paid complainant only $616.67, leaving a bal- 
ance due of $8,765.83. 


Nowhere does complainant state that the subject tomatoes were 
sold to Northwest Produce Co., Inc., nor does complainant state any 


other legal basis for its action against respondent Northwest 
Produce Co., Inc. In the formal complaint Mr. Shackelford states 
that the contract of sale “was consummated by our salesman Stan 
Scherer and Jack Lynch of C.H. Robinson.” However, at no point 
in this proceeding did complainant submit any statement from 
Stan Scherer. 

Respondent, C.H. Robinson Co., submitted a sworn statement by 
Jack Lynch as its answering statement. In this sworn statement 
Mr. Lynch asserts in part as follows: 


The subject of this dispute involves a carload of tomatoes, 
numbered SPFE-453274, which Complainant alleges was 
sold to me on or about the 16th of September, 1982. This is 
false. On or about the 16th of September, 1982, in fact, the 
17th of September, 1982, acting as broker, I sold for the ac- 
count of Western Tomato Growers & Shippers, one carload 
of tomatoes, in car numbered SPFE454427 to Northwest 
Produce, 760 Kasota Avenue, Minneapolis, Minnesota, 
55414, by oral contract, and immediately yoann at (sic) 
this agreement in a Brokers (sic) Standard Memorandum 
of Sale, which I promptly mailed out to both parties. These 
Memorandums were received by Complainant and North- 
west Produce without objection, and after this carload was 
delivered and accepted, and after an agreed upon allow- 
ance, was paid for by Northwest Produce. C.H. Robinson 
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Company was never asked to sell car SPFE-453274 as 
agent for Western Tomato Growers & Shippers, Inc., nor 
were we offered it for purchase and, in fact, I never pur- 
chased that carload of tomatoes. I have never purchased 
tomatoes from Western Tomato Growers & Shippers, Inc. I 
have no records in the file of this transaction, because it 
did not occur. I never received an invoice for this carload 
of tomatoes, nor did I ever receive any telephone calls 
from Western Tomato Growers & Shippers this 
carload of tomatoes, except as follows: 


On Wednesday, October 6, 1982, I was contacted by Max 
Berc, Jr., salesman and manager for Wholesale Produce 
Supply of Minneapolis, Minnesota, who asked us if a rail- 
veal car numbered SPFE-453274, which was on his track 
in the Kasota Terminal, belonged to us or one of our cus- 
tomers. I immediately informed Mr. Berc that we had no 
knowledge of this car, that it was not ours, and that it did 
not belong to any of our customers. However, when I = 
for the number of the car, I was struck by the similari 

a car number which we had negotiated the sale of SP. Ee 
458427, and after inspecting my files and records on this 
car, I indicated to Mr. Berc that the car should be empty, 
as I assumed he had mistaken the numbers. 


Mr. Berc informed me that in fact the car was not empty; 
but the bill of 1 indicated it was consigned to him at 
Wholesale Produce Supply, but that he had never ordered 
such a car, and al me to check with my customers to 
determine if it belonged to any of them. 


Considering the similarity between the two car numbers, 
and realizing that the car was likely to be in poor condi- 
tion because Mr. Berc stated it had been on the track for 
some time, I immediately called the Complainant’s sales- 
person, Stan Scherer, and informed him that there was an 
unaccounted for car consigned to Wholesale Produce on 
track at the Kasota Terminal, and asked him who the car 
belonged to and what he wished done with it. 


Mr. Scherer did not know who the car belonged to, nor 
why it was on track at the Kasota Terminal. Nevertheless, 
he authorized me to act as his broker to attempt to sell the 
car as rapidly as possible. Mr. Scherer realized that the 
ed was probably in trouble and had to be sold and distrib- 

as soon as possible. Mr. Scherer never maintained 
that this car was consigned to C.H. Robinson Company. I 
then contacted Northwest Produce to see if they were in- 
terested in buying the car. Northwest Produce agreed to 
take the car if it was “all right”, and in a telephone con- 
versation, I negotiated the sale from Complainant to 
Northwest Produce Supply on October 6, 1982, Of 1,944 6 x 
6’s, at $4.00 f.o.b., and 396 6 x 7’s, at $3.00 f.o.b. This price 
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was supplied by Western Tomato and agreed upon by 
Northwest Produce. I promptly issued my Brokers (sic) 
Memorandum of Sale and mailed it to both parties. These 
Memorandums were received by Complainant and North- 
west Produce without objection. 


When this shipment arrived at its destination on October 
7, 1982, after being rerouted by the railroad, the tomatoes 
were rejected by Northwest Produce due to condition and 
general decay. I immediately reported this to Mr. Scherer. 
An inspection was taken on October 7, 1982 during the 
process of unloading at Northwest Produce’s siding. . . 


When I was informed that the U.S.D.A. inspection showed 
excessive soft and decay, I immediately called Stan 
Scherer, and after discussions, Stan Scherer authorized me 
to seek an agreement from Northwest Produce to change 
the terms of the ‘sale to a deferred billing, price to be de- 
termined upon completion of sale. I then called Northwest 
Produce and they agreed to this change. I immediately 
issued my standard Brokers (sic) Memorandum of Sale con- 
firming this new agreement (Exhibits 4W and 4X of the 
Report of Investigation). These Memorandums of Sale were 
received without objection by both parties. 
Complainant had the opportunity to reply to this sworn statement 
by Jack Lynch but did not do so. We conclude from all of the evi- 
dence of record that the carload of tomatoes was not sold to C.H. 
Robinson Company. Rather, we conclude that the carload of toma- 
toes was sold through C.H. Robinson Company, acting as broker, on 
October 7, 1982, to Northwest Produce as outlined in the quoted 
statement of Jack Lynch above. Northwest Produce Co., Inc., pur- 
suant to the contract calling for “deferred billing, price to be deter- 
mined upon completion of sale”, remitted $616.67 by check to com- 
plainant. Complainant returned this check to Northwest Produce 
Company, Inc. Accordingly, the complaint against respondent C.H. 
Robinson Co. should be dismissed, and respondent Northwest 
Produce Co., Inc. should be required to once again tender the 
amount of $616.67 to complainant. In order to give respondent an 
opportunity to settle this liability to complainant on the basis indi- 
cated, this proceeding shall be held in abeyance for the time being. 
If respondent Northwest Produce Co., Inc. does not within a reason- 
able time tender payment of $616.67, without interest, such failure 
will be a violation of section 2 of the Act. Northwest Produce Co. 
shall manifest tender by submitting a sworn affidavit that it has 
done so to the Hearing Clerk of this Department within 30 days of 
the date of this order. 
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ORDER 


The complaint as against respondent C.H. Robinson Co. is dis- 
missed. 

This proceeding is held in abeyance pending the issuance of a 
further order herein. 


MISCELLANEOUS REPARATION ORDERS 


Ken Gray Propuce v. Victor Foops, Inc. and/or Rinco #7 INc. 
PACA Docket No. 2-6527. Decided May 7, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF CONTINUANCE 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $11,090.75 against respondent in connection with transactions in 
interstate commerce involving shipments of onions. A copy of the 
formal complaint was served upon respondents, and respondents 
have filed an answer thereto. Respondents filed a timely counter- 
claim for $66,770. 

Complainant, Ken Gray Produce, is an individual whose address 
is Drawer A, Lorenzo, Texas. Respondent, Victor Foods Inc., is a 
corporation whose address is 5800 Westwood Drive St. Charles, Mis- 
souri. Respondent, Ringo #7 Inc., is a corporation whose address is 
14323 S. Outer 40 Road, Chesterfield, Missouri. Respondents were 
licensed under the Act at the time of the transactions involved 
herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that complainant had filed in the 
United States Bankruptcy Court, Northern District of Texas, Lub- 
bock Division, a voluntary petition for reorganization pursuant to 
Chapter 7 of the Bankruptcy Act (11 U.S.C. § 701 et seg.). The De- 
partment also was advised that a discharge in the bankruptcy pro- 
ceeding would be a release of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 7 proceed- 
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ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or that the debts have been discharged. 


Ken Gray Propuce v. Victor Foops, Inc. and/or Rinco #7 Inc. 
PACA Docket No. 2-6528, 2-6529, 2-6530. Decided May 7, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF CONTINUANCE 


These are three reparation proceedings under the Perishable Ag- 
ricultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Timely complaints were filed in which complainant seeks rep- 
aration of a total of $29,706 against respondent in connection with 
transactions in interstate commerce involving shipments of onions. 
A copy of each formal complaint was served upon respondent, and 
respondent has filed an answer thereto. Respondent filed a timely 
counterclaim in each case for $66,770. 

Complainant, Ken Gray Produce, is an individual whose address 
is Drawer A, Lorenzo, Texas. Respondent, Victor Foods Inc., is a 
corporation whose address is 5800 Westwood Drive, St. Charles, 
Missouri. Respondent was licensed under the Act at the time of the 
transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that complainant had filed in the 
United States Bankruptcy Court, Northern District of Texas, Lub- 
bock Division, a voluntary petition for reorganization pursuant to 
Chapter 7 of the Bankruptcy Act (11 U.S.C. § 701 et seg.). The De- 
partment also was advised that a discharge in the bankruptcy pro- 
ceeding would be a release of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, these reparation proceedings are hereby continued until the 
Department receives proper notification that the Chapter 7 pro- 
ceeding now pending in the United States Bankruptcy Court has 
been closed, dismissed, or that the debts have been discharged. 
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BIANCHI AND Sons PAcKING Co. v. SUNSET PropucE CoMPANY. 
PACA Docket No. 2-6497. Decided May 7, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER AND DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought reparation 
against respondent in the amount of $37,146.00 in connection with 
six transactions involving the shipment of tomatoes in interstate 
commerce. 

A copy of the formal complaint was served on respondent which 
filed an answer thereto denying any liability to complainant. By 
letter dated April 6, 1984, respondent tendered to complainant, 
through the Department, a check in full settlement of complain- 
ant’s claim. 

Accordingly, the complaint is hereby dismissed. 


Tom BENGARD RANCH, INC. v. MUTUAL PropuceE INc. PACA Docket 
No. 2-6349. Decided May 9, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on April 18, 1984, awarding reparation 
to the respondent in the amount of $2,940.00. By telegram received 
April 24, 1984. Complainant has moved that this matter be stayed 
pending receipt of its formal petition for reconsideration and 
during consideration of it. 

Accordingly, the order of April 18, 1984, is hereby stayed. Com- 
plainant may have ten (10) days from receipt of this order to file a 
petition to reconsider. 
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Henry T. Jacoss v. CALIFORNIA MARKETING OF BAKERSFIELD INC., 
and/or Koster ENTERPRISES PropUCE PACKING Division, INc. 
PACA Docket No. 2-6531. Decided May 9, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF CONTINUANCE 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $705.00 against respondents in connection with three transac- 
tions in interstate commerce involving shipments of carrots. A copy 
of the formal complaint was served upon respondents, and respond- 
ent California Marketing of Bakersfield, Inc., has filed an answer 
thereto. However, we have been notified that respondent Koster 
Enterprises Produce Packing Division, Inc., has filed a petition in 
bankruptcy. 

Complainant, Henry T. Jacobs, is an individual whose address is 
2575 Palisade Avenue, Bronx, New York 10463. Respondent, Koster 
Enterprises Produce Packing Division, Inc., is a corporation whose 
address is Box 32, Cuyama, California 93214. Respondent was li- 
censed under the Act at the time of the transactions involved 
herein. 

As noted above, the Department was advised that respondent 
Koster Enterprises Produce Packing Division, Inc. had filed a vol- 
untary petition pursuant to Chapter 7 of the Bankruptcy Code, (11 
U.S.C. § 701 et seg.) in the United States Bankruptcy Court, Central 
District of California, cases Nos. LA 84 00019 and 00020. 

11 US.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, the reparation proceeding against Koster Enterprises 
Produce Packing Division, Inc. is hereby continued until the De- 
partment receives proper notification that the Chapter 7 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed or dismissed. The proceeding shall continue against Califor- 
nia Marketing of Bakersfield, Inc. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 3 


Sip GOODMAN AND Co., Inc. v. CrisPO AND Sons Inc. a/t/a/ GREAT 
WESTERN Sates. PACA Docket No. 2-6347. Decided May 16, 
1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on April 18, 1984, awarding reparation 
to the complainant in the amount of $5,431.02. By petition received 
April 27, 1984, complainant has moved that this matter be recon- 
sidered. Also, by telegram received April 27, 1984, respondent has 
moved that the Decision and Order be stayed pending receipt and 
consideration of its petition for reconsideration. 

Accordingly, the order of April 18, 1984 is hereby stayed. Re- 
spondent may have ten (10) days from receipt of this order to file a 
petition for reconsideration. 


PHOENIX VEGETABLE DistrisutTors v. C. H. Rosinson Co. PACA 
Docket No. 2-6360. Decided May 16, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on April 18, 1984, awarding reparation to the 
complainant in the amount of $57.00. By telegram received April 
27, 1984, complainant has moved that this matter be stayed pend- 
ing receipt and consideration of its petition for reconsideration. 

Accordingly, the order of April 18, 1984, is hereby stayed. Com- 
plainant may have ten (10) days from receipt of this order to file a 
petition for reconsideration. 
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Epwarp CasToNGuay Farms v. S. FREEDMAN AND Sons Inc. PACA 
Docket No. 2-6373. Decided May 16, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on April 17, 1984, awarding reparation to the 
complainant in the amount of $1,600. By letter received May 2, 
1984, respondent has moved that this matter be reconsidered. 

Accordingly, the April 17, 1984, Decision and Order is hereby 
stayed. Complainant may have fifteen (15) days from receipt of this 
order to file an answer to the petition for reconsideration. 

Copies of this order shall. be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant along 
with this order. 


G.A.B. Propuce Distrisutors INc. v. FRUITEX CORPORATION and/or 


Larry ELMER Inc. PACA Docket No. 2-6410. Decided May 16, 
1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF CONTINUANCE 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $10,328.00 against respondents in connection with two transac- 
tions in interstate commerce involving shipments of mangoes. A 
copy of the formal complaint was served upon respondents. Re- 
spondent Larry Elmer, Inc., filed an answer admitting liability to 
complainant in the amount of $9,278.00. As a consequence thereof, 
by order dated October 31, 1983, it was ordered to pay complainant 
that amount. Respondent Fruitex Corporation has failed to file an 
answer. 

Complainant, G.A.B. Produce Distributors, Inc., is a corporation 
whose last known mailing address is P.O. Box 2497, Nogales, Arizo- 
na 85621. Respondent, Fruitex Corporation, is a corporation whose 
mailing address is 2031 Bay Street, P.O. Box 21248, Los Angeles, 
California 90021. Respondent, Larry Elmer, Inc., is a corporation 
whose last known mailing address is P.O. Box 45586, Los Angeles, 
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California 90045. Each respondent was licensed under the Act at 
the time of the transactions involved herein. 

Prior to the final determination in this proceeding, the Depart- 
ment was advised that each respondent had filed a voluntary peti- 
tion for reorganization pursuant to Chapter 11 of the Bankruptcy 
Code (11 U.S.C. §§ 1101-1174) in the United States Bankruptcy 
Court, Central District of California. The Department also was ad- 
vised that a discharge in the bankruptcy proceeding would be a re- 
lease of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partmient receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or that the debts have been discharged through 
confirmation of a Plan of Arrangement. 


Let-Us-Pak v. WESTERN Best Packinc Co. PACA Docket No. 2- 


6464. Decided May 16, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF CONTINUANCE 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $5,626.64 against respondent in connection with one transaction 
in interstate commerce involving a shipment of lettuce. A copy of 
the formal complaint was served upon respondent, and respondent 
has filed an answer thereto. 

Complainant, Let-Us-Pak, is a partnership whose mailing address 
is P.O. Box 225, Salinas, California 93902. Respondent, Western 
Best Packing, Co., is a corporation whose mailing address is 34 
Market Street, Everett, Massachusetts 02149. Respondent was li- 
censed under the Act at the time of the transactions involved 
herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, District of Massachusetts, a vol- 
untary petition for reorganization pursuant to Chapter 11 of the 
Bankruptcy Act (11 U.S.C. §§ 1101-1174). The Department also was 
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advised that a discharge in the bankruptcy proceeding would be a 
release of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 


BusHMAN’s Inc. v. G&T TERMINAL PackaGiING Co. Inc. PACA 
Docket No. 2-6094. Decided May 17, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON PETITION TO REHEAR, REARGUE, AND RECONSIDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), a deci- 
sion and order was issued on December 8, 1983, awarding repara- 
tion to complainant in the amount of $3,270, with interest. The 
order was served upon respondent on December 12, 1983. On De- 
cember 21, 1983, respondent moved that it be granted an extension 
of time to file a petition to rehear, reargue and reconsider, and 
that the December 8, 1983, order be stayed. The motion was grant- 
ed and the order was stayed on January 3, 1984. Respondent there- 
after filed a timely petition. 

In its petition, respondent claims that it should have been award- 
ed damages for complainant’s breach of warranty as to size. It as- 
serts that since one of the shipments at issue was found to be 20% 
undersized, respondent should have been awarded damages of 20% 
of the contract price. It also contends that its claim of damages for 
the other shipment at issue, based on 10% of the contract price, 
was justified by the fact that such shipment was found to be 15% 
undersized. In the decision and order, complainant was found to 
have committed a breach of warranty because of the percentage of 
the two loads that was found to be undersized. However, the only 
damages awarded respondent as a result of this breach was for the 
amount respondent had to spend to regrade the potatoes, as it was 
held that respondent had not presented any evidence of resales so 
that damages could be awarded based on the difference between 
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the value of the potatoes if they had been as warranted and their 
actual value. This conclusion was proper, as to award damages on 
the basis of the percentage of undersized potatoes, as respondent 
urges, would not consider the fact that the nonconforming potatoes 
undoubtedly had some value to respondent, which could only be de- 
termined by the amount brought on resale. 

Respondent also claims that its counterclaim for $900, based on 
complainant’s alleged failure to ship two additional loads of pota- 
toes, should have been granted, and presents evidence in support of 
such counterclaim. The decision and order dismissed the counter- 
claim because of the absence of proof that the two loads of potatoes 
were sold to respondent. The evidence provided by respondent 
along with its petition does not constitute adequate proof of such 
sales. Therefore, the dismissal of respondent’s counterclaim will 
not be overturned. 

Respondent’s petition to rehear, reargue and reconsider is hereby 
dismissed and the January 3, 1984, stay order is vacated. The repa- 
ration awarded in the December 8, 1983, decision and order shall 
be paid within 30 days from the date of this order. 


FruiTex CORPORATION v. GESSELL DistrisuTING Co. Inc. PACA 
Docket No. 2-6198. Decided May 17, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $40,319.52 in connection with 
a transaction involving the shipment of produce in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated April 26, 1984, complainant notified the Department 
that the parties agreed to proceed in federal district court and au- 
thorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 
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Wiiuiam Y. Murpny d/b/a Nature AMERICAN FarMs v. AMERICAN 
Propuce Co. PACA Docket No. 2-6416. Decided May 17, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $26,863.90 in connection with 
a transaction involving the shipment of melons in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated April 19, 1984, complainant notified the Department 
that respondent tendered to complainant funds in full settlement 
of complainant’s claim. Complainant authorized dismissal of its 
complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 


Morris Oxum Inc. v. STANLEY AND JOE Russo. PACA Docket No. 
2-6430. Decided May 17, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $3,594.00 in connection with a 
transaction involving the shipment of onions in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated April 26, 1984, complainant notified the Department 
that there had been a full settlement of complainant’s claim. Com- 
plainant authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 
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CENTRAL VALLEY SALEs Inc. v. Z. J. Fort Propuce. PACA Docket 
No. 2-6472. Decided May 17, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $1,196 in connection with a 
transaction involving the shipment of onions in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated April 30, 1984, complainant notified the Department 
that a full and final settlement had occurred, and authorized dis- 
missal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 


Ray G. WituiaMs v. THomas A. Curtin. PACA Docket No. 2-6181. 
Decided May 22, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER AND EXTENSION OF TIME 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on April 17, 1984, awarding reparation to the 
respondent on its counterclaim in the amount of $47,435.10 plus 
fees and expenses of $10,241.35. By letter received May 7, 1984, 
complainant has moved that this matter be reconsidered. 

Accordingly, the April 17, 1984, Decision and Order is hereby 
stayed. Complainant is now represented by new counsel. It has re- 
quested an extension of time to file its petition for reconsideration 
based on the need for counsel to familiarize himself with the case. 
For good cause, complainant is granted an extension until June 11, 
1984, in which to file its petition for reconsideration. 
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Baitey & SHEARER Bros. Inc. v. Evans Potato Company, INc. 
PACA Docket No. 2-6084. Decided June 4, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $58,318.30 in connection with 
a transaction involving the shipment of potatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent which 
filed an answer denying any liability to complainant. However, 
before a decision could be issued, the Department was notified that 
respondent had filed a petition in bankruptcy. Accordingly, on De- 
cember 10, 1982, this matter was stayed pending completion of re- 
spondent’s bankruptcy. Having heard nothing further, on May 9, 
1984, the Presiding Officer suggested to the parties that it would be 
appropriate to dismiss the complaint because the matter was, un- 
doubtedly, resolved by the Bankruptcy Court. Complainant filed a 


response, indicating that the bankruptcy had been completed. Re- 
spondent made no submission. 
Accordingly, the complaint is hereby dismissed. 


GerssELL DistrisuTING Co., Inc. v. INGRam Krwirruit Inc. and/or 
Ac/West Growers Inc. a/t/a Ac-West. PACA Docket No. 2- 
6197. Decided June 4, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $40,319.52 in connection with 
a transaction involving the shipment of produce in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated May 2, 1984, complainant notified the Department that 
because of the pendency of a federal court proceeding, it agreed to 
dismiss its complaint filed herein. 
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Accordingly, the complaint is hereby dismissed. 


D’ArrIiGco BrotHers Co. OF CALIFORNIA v. PLAINVILLE PRODUCE. 
PACA Docket No. 2-6297. Decided June 4, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on April 27, 1984, awarding reparation to the 
complainant in the amount of $1,312.50. By motion received May 8, 
1984, respondent has moved that this matter be reconsidered. 

Accordingly, the order of April 27, 1984 is hereby stayed until 
the issuance of a further order in this proceeding. 


CoasTAL Berry CORPORATION v. Hoverson & Sons and/or GEORGA- 
Los DistriBuTING Co., Inc. PACA Docket No. 2-6508. Decided 
June 4, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), the respondent 
Georgalos Distributing Co., Inc. failed to file a timely answer. How- 
ever, prior to the issuance of a Default Order, respondent Georga- 
los Distributing Co., Inc. filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, the default in the filing of an 
answer is set aside and the proposed answer submitted by respond- 
ent Georgalos Distributing Co., Inc., is hereby ordered filed. 
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Vec-Mix Inc. v. Vec-Co. Inc. PACA Docket No. 2-6538. Decided 
June 4, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF CONTINUANCE 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $33,021.75 against respondent in connection with transactions in 
interstate commerce involving shipments of produce. A copy of the 
formal complaint was served upon respondent, and respondent has 
filed an answer thereto, in which it asserts a set-off and counter- 
claim totalling $43,559.25. 

Complainant, Veg-Mix, Inc., is a corporation whose address is 
P.O. Drawer 1345, Belle Glade, Florida. Respondent, Veg-Co., Inc., 
is a corporation whose address is c/o Great American Packing Co., 
P.O. Box 1224, Valdosta, Georgia. Both parties were licensed under 
the Act at the time of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that complainant had filed in the 
United States Bankruptcy Court, a bankruptcy petition pursuant 
to Chapter 7 of the Bankruptcy Act (11 U.S.C. §701 et seg.). The 
Department also was advised that a discharge in the bankruptcy 
proceeding would be a release of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 7 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or that the debts have been discharged. 


Nep BRUNSON v. LANDMARK FARMS AND Propuce Inc. PACA 
Docket No. 2-6543. Decided June 4, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 
This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 


timely complaint was filed on January 16, 1984, and a formal com- 
plaint was filed on March 2, 1984. Complainant seeks to recover 
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$9,000 which amount is alleged to be the total purchase price for 
cucumbers sold to and accepted by respondent in October and No- 
vember, 1983. Respondent filed an answer to the formal complaint 
on April 24, 1984, admitting that $8,000 of the amount claimed by 
complainant was due and owing to complainant on account of the 
transactions involved herein. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an 
order directing the respondent to ~~ nn comp t the 
‘undisputed amount .. . leaving the ndent’s liability 
for the disputed amount for aieeaka etermination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$8,000. Payment of this amount shall be made within 30 days from 
the date of this order with interest thereon at the rate of 13 per- 
cent per annum from December 1, 1983, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 


of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 


Vec-Mrix Inc. v. SANDERS PropucE Company. PACA Docket No. 2- 
6550. Decided June 4, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF CONTINUANCE 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $10,517.25 against respondent in connection with transactions in 
interstate commerce involving shipments of cucumbers. A copy of 
the formal complaint was served upon respondent, and respondent 
has filed an answer thereto. In its answer, respondent asserts a 
counterclaim and set-off for $52,594.90, in connection with the sale 
of cucumbers to complainant. The counterclaim and set-off was 
originally asserted on January 13, 1984, and is thus timely. 
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Complainant, Veg-Mix Inc., is a corporation whose address is 
P.O. Drawer 1345, Belle Glade, Florida. Respondent, Sanders 
Produce Company, is a corporation whose address is 403 E. Main 
Street, Immokalee, Florida. Both parties were licensed under the 
Act at the times of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that Complainant had filed in the 
United States Bankruptcy Court, Southern District of Florida, a 
bankruptcy petition pursuant to Chapter 7 of the Bankruptcy Act 
(11 U.S.C. § 701 et seg.). 11 U.S.C. § 362 provides for an automatic 
stay against continuing an action involving a debt once a party has 
filed a petition under the Bankruptcy Code. Therefore, in accord- 
ance with 11 U.S.C. § 362, this reparation proceeding is hereby con- 
tinued until the Department receives proper notification that the 
Chapter 7 proceeding now pending in the United States Bankrupt- 
cy Court has been closed, dismissed, or that the debts have been 
discharged. 


Vauiey Harvest Distrisutinc Inc. v. E. L. Kemper & Son, INc. 
PACA Docket No. 2-5611. Decided June 7, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $2,999 in connection with a 
transaction involving shipments of cauliflower in interstate com- 
merce. 

A copy of the formal complaint was served on respondent which 
filed an answer denying any liability to complainant. However, 
before a decision could be issued, the Department was notified that 
respondent had filed a petition in bankruptcy. Accordingly, on Jan- 
uary 21, 1981, this matter was stayed pending completion of re- 
spondent’s bankruptcy. Having heard nothing further, on May 9, 
1984, the Presiding Officer suggested to the parties that it would be 
appropriate to dismiss the complaint because the matter was, un- 
doubtedly, resolved by the Bankruptcy Court. Complainant agreed 
that the complaint should be dismissed. Respondent did not file 
any response. 
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Accordingly, the complaint is hereby dismissed. 


Srx L’s Packine Co. Inc. v. B. J. Barnett Inc. PACA Docket No. 
2-6540. Decided June 7, 1984. 


Andrew Y. Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $6,009.50 in connection with a 
transaction involving the shipment of mixed vegetables in inter- 
state commerce. 

A copy of the formal complaint was served on respondent. Com- 
plainant, in its letter of May 10, 1984, authorized dismissal of its 
complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 


Ken Gray PrRopUCE v. Victor Foops, Inc. and/or Rinco #7, INc. 
PACA Docket No. 2-6527. Decided June 14, 1984. 


Andrew Y. Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), an order was 
issued on May 7, 1984, and served upon respondent Victor Foods, 
Inc. on May 10, 1984, and upon respondent Ringo #7 Inc. on May 
11, 1984, staying the proceeding under 11 U.S.C. § 362 because com- 
plainant had filed a petition in bankruptcy. Respondents now 
moved that the stay order be reconsidered. 

As to respondent Victor Foods, Inc., the petition is untimely 
filed, as it was due on May 20, 1984, 10 days after service of the 
stay order on May 10, 1984, and not received by the Department 
until May 24, 1984. According to its own notation on the petition, 
respondent Victor Foods, Inc. did not even mail its petition until 
May 21, 1984, one day after it was due to be filed. 
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While the petition of respondent Ringo #7 Inc. was timely filed, 
it has not presented an adequate basis for overturning the May 7, 
1984, stay order. 11 U.S.C. § 362 excludes from the automatic stay 
provisions of the Bankruptcy Act matters involving public rights, 
and reparation proceedings such as that involved herein deal with 
private rights only. 

The petition for reconsideration is, therefore, denied. 


Ken Gray Propuce v. Victor Foops, Inc. PACA Docket No. 2- 
6528, 2-6529, 2-6530. Decided June 14, 1984. 


Decision by Donald A. Campbell, Judicial Officer 
RULING ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), an order was 
issued on May 7, 1984, and served upon respondent on May 10, 
1984, staying the proceedings under 11 U.S.C. § 362 because of the 
complainant’s filing of a petition in bankruptcy. Respondent has 


filed a petition for reconsideration under 7 CFR 47.24(a). 

Respondent’s petition must be denied, as 7 CFR 47.24(a) specifies 
that a petition for reconsideration must be filed within 10 days 
from the date of service of the order. Respondent’s petition was re- 
ceived by the Department on May 24, 1984, thus exceeding the 10 
day period. Moreover, according to respondent’s own notation on 
the petition, it was not mailed until May 21, 1984, one day after 
the expiration of the 10 day period. Even if we were to consider the 
merits of the petition, it would be denied, as respondent has not 
presented an adequate basis for overturning the May 7, 1984, stay 
order. 11 U.S.C. § 362 excludes from the automatic stay provisions 
of the Bankruptcy Act matters involving public rights, and repara- 
tion proceedings such as those involved herein deal with private 
rights only. 
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Vec-Mrix v. GutF Lake Propuce. PACA Docket No. 2-6559. Decid- | 
ed June 14, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF CONTINUANCE 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
of $62,235 against respondent in connection with transactions in 
interstate commerce involving shipments of mixed vegetables. A 
copy of the formal complaint was served upon respondent, and re- 
spondent has filed an answer thereto, denying liability and assert- 
ing a set-off for $99,979.76 in connection with alleged payments for 
produce purchases. 

Complainant, Veg-Mix Inc., is a corporation whose address is 
P.O. Drawer 1345, Belle Glade, Florida. Respondent, Gulf Lake 
Produce, is a corporation whose address is P.O. Box 697, Belle 
Glade, Florida. Both parties were licensed under the Act at the 
time of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that Complainant had filed in the 
United States Bankruptcy Court, Southern District of Florida, a pe- 
tition in bankruptcy pursuant to Chapter 7 of the Bankruptcy Act 
(11 U.S.C. §701 et seg.). The Department also was advised that a 
discharge in the bankruptcy proceeding would be a release of the 
claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 7 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or that the debts have been discharged. 


Ace Hicu Packinc Inc. v. Coronet Foops Inc. PACA Docket No. 
2-6098. Decided June 22, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
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timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $9,000.00 in connection with 2 
transactions involving the shipment of onions in interstate com- 
merce. 

A copy of the formal complaint was served on respondent which 
filed an answer denying any liability to complainant. However, 
before a decision could be issued, the Department was notified that 
an involuntary petition in bankruptcy had been filed against re- 
spondent. Accordingly, on October 14, 1982, this matter was stayed 
pending completion of respondent’s bankruptcy. Having heard 
nothing further, on May 9, 1984, the Presiding Officer suggested to 
the parties that it would be appropriate to dismiss the complaint 
because the matter was, undoubtedly, resolved by the Bankruptcy 
Court. The parties were given an opportunity to object to this sug- 
gestion but neither party did. 

Accordingly, the complaint is hereby dismissed. 


Ray G. WituiaMs v. THomas A. Curtin. PACA Docket No. 2-6181. 
Decided June 22, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER LIFTING STAY 


On May 22, 1984, an order was issued staying the effective date 
of the original order in this proceeding so that respondent could 
review the file in order to determine whether to file a petition for 
reconsideration. On June 11, 1984, respondent requested that an 
order lifting the stay be issued so that it may take an appeal to the 
District Court for the District of Columbia. ; 

In view of respondent’s request, no further purpose can be served 
by continuing the stay in this proceeding. Accordingly, the stay is 
lifted. 


Roya Packinc Co. v. A&J Propuce Corp, and/or ADVANCE Bro- 
KERAGE, Inc. PACA Docket No. 2-6355. Decided June 22, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER CORRECTING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.), a deci- 
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sion and order was issued on June 7, 1984, awarding reparation to 
complainant from respondent A&J Produce Corp. in the amount of 
$2,528 plus interest, dismissing the complaint against respondent 
Advance Brokerage, Inc., and awarding reparation to respondent 
Advance Brokerage, Inc. from complainant in the amount of $258 
plus interest. 

The reparation award against respondent A&J Produce Corp. 
was in error, as the conclusions contained in the decision and order 
clearly indicate that the award should have been $2,520. The June 
7, 1984, decision and order is hereby corrected to reflect this 
change. 
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REPARATION DEFAULT DECISIONS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


ADMIRAL PACKING COMPANY v. PrimE-Pac Inc. PACA Docket No. 
RD-84-299. Decided May 25, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,086.24 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


A. F. & Son BrkKGE. v. VOLARE MARKETING INc. PACA Docket No. 
RD-84-307. Decided May 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,104.65 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


Aari SALEs v. CENTRAL OKLAHOMA PRODUCE SERVICE. PACA Docket 
No. RD-84-282. Decided May 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$21,502.50 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Aex ABATTI BROKERAGE a/t/a A & M Propuce Co. v. Way, INc. a/ 
t/a Isaac Kossow, Inc. PACA Docket No. RD-84-258. Decided May 
2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,659.00 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


Avex AsBattTi d/b/a ALEx ABATTI BROKERAGE a/t/a A & M ProDUCE 
Co. PACA Docket No. RD-84-340. Decided June 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,027.91 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


Antuony E. Garcia d/b/a Tony’s Propuce Co. a/t/a T & D Dis- 
TRIBUTING Co. v. ANGEL N. Guagarpo d/b/a GUAJARDO PRODUCE 
DistrisuToRS a/t/a GUAJARDO CHILI Propucts. PACA Docket No. 
RD-84-269. Decided May 3, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$18,253.52 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


ARKANSAS VALLEY PropucE v. ASssOcIATED Foop Services INc. 
PACA Docket No. RD-84-287. Decided May 238, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,500.00 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


ASSOCIATED Propuce Distrisutors v. MACDONALD Import Co. INc. 
PACA Docket No. RD-84-334. Decided June 25, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$312.50 plus 13 percent interest per annum from September 1, 
1983, until paid. 


BANNWORTH INc. v. ARGENT PropucEe Inc. PACA Docket No. RD- 
84-315. Decided June 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,104.95 plus 13 percent interest per annum from December 1, 
1983, until paid. 


BENNY MANDELL Propuce INC. v. JoHN R. Montes d/b/a MIRAMAR 
Farm Sates. PACA Docket No. RD-84-324. Decided June 25, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$23,576.50 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


BERRYMAN Propuce Inc. v. Montes Propuce. PACA Docket No. 
RD-84-333. Decided June 25, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,196.00 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


B & G Propuce SEED Processors v. Cart G. Mussetter, II d/b/a 
HoLitAND BANANA Co. a/t/a River Cities Propuce. PACA Docket 
No. RD-84-273. Decided May 3, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$29,941.40 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


BLANnFortT, Inc. v. THE ALL AMERICAN Crry Propuce Co. PACA 
Docket No. RD-84-297. Decided May 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,875.00 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Bonrta PACKING Co. v. MACDONALD Imports Co. Inc. PACA Docket 
No. RD-84-274. Decided May 3, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$812.00 plus 13 percent interest per annum from November 1, 1983, 
until paid. 


BoskovicH Farms, Inc. v. MACDONALD Import Co. Inc. PACA 
Docket No. RD-84-290. Decided May 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,547.50 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Cactus Distrisutors INc. v. SEBASTIAN Foop Distrisutors INc. 
PACA Docket No. RD-84-268. Decided May 3, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,486.75 plus 13 percent interest per annum from December 1, 
1983, until paid. 


Cat-Mex Distrisutors, Inc. v. R. A. CANALES Propuce. PACA 
Docket No. RD-84-317. Decided June 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$52,835.40 plus 13 percent interest per annum from December 1, 
1983, until paid. 


Canon Porarto Co. Inc. v. THE SLAw Housg, Inc. PACA Docket No. 
RD-84-279. Decided May 21, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$14,540.00 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Capers IsLaND Farm INC. v. STaNLEY & Jor Russo. PACA Docket 
No. RD-84-174. Decided May 8, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$25,956.00 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


C. H. Ropinson Company v. R. A. CANALES Propuce. PACA Docket 
No. RD-84-341. Decided June 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,000.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Cuerry Farms Inc. v. Ropert L. Hartuey Inc. a/t/a Paciric AGRI- 
CULTURAL MARKETING Assoc. (P.A.M.A.) PACA Docket No. RD-84- 
251. Decided May 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$34,160.62 plus 13 percent interest per annum from September 1, 
1983, until paid. 


CoLENDICH Farms, INc. and VuKASOVICH Farms INc. d/b/a C & V 
VEGETABLE Farms v. GeorGE J. HuTCHISON and FRANcEs. L. 
ToLMAN d/b/a TREASURE VALLEY Propuce. PACA Docket No. RD- 
84-261. Decided May 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,265.00 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


CoasTaL Berry Corp. v. GeorGE J. HUTCHINSON and FRANCEs L. 
ToLMAN d/b/a TREASURE VALLEY Propuce. PACA Docket No. RD- 
84-298. Decided May 25, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,781.20 plus 13 percent interest per annum from September 1, 
1983, until paid. 
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CoLENDICH Farms Inc. and VuKASOVICH Farms INc. d/b/a C & V 
VEGETABLE Farms. PACA Docket No. RD-84-331. Decided June 25, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$282.50 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Cotorapo Potato Growers EXCHANGE v. ARGENT PrRropUCE INC. 
PACA Docket No. RD-84-296. Decided May 29, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,011.50 plus 13 percent interest per annum from December 1, 
1983, until paid. 


DarkKes RILEy and Sterinc E. Ritey d/b/a Ritey Farms v. ROBERT 
L. Hartiey Inc. a/t/a Paciric AGRICULTURAL MARKETING ASSOC. 
(P.A.M.A.) PACA Docket No. RD-84-330. Decided June 25, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,694.75 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


DENNIS PRODUCE SALEs, INC. v. MACDONALD Import Co. Inc. PACA 
Docket No. RD-84-270. Decided May 3, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,353.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Dick JOHNSON OF NorTH CAROLINA v. MIRAMAR FARM SALES. PACA 
Docket No. RD-84-285. Decided May 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$14,895.50 plus 13 percent interest per annum from September 1, 
1983, until paid. 


D-N Propuce v. ArtHuR M. ZuruHorst d/b/a Corry BROKERAGE. 
PACA Docket No. RD-84-336. Decided June 26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,326.60 plus 13 percent interest per annum from December 1, 
1983, until paid. 
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Forney Frurr & Propuce Co. v. J. QUINTANILLA PropucE Co. 
PACA Docket No. RD-84-343. Decided June 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$19,977.00 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Frank S. EckeEL, III and THe Propuce Center, Inc. d/b/a Sxrr’s 
CONSOLIDATION v. GEORGE J. HUTCHISON and FRANCES L. TOLMAN 
d/b/a TREASURE VALLEY Propuce. PACA Docket No. RD-84-308. 
Decided May 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,278.00 plus 13 percent interest per annum from November 1, 
1983, until paid. 


G A B Propuce Inc. v. Fonseca Foops Dist. PACA Docket No. 
RD-84-264. Decided May 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$10,782.03 plus 13 percent interest per annum from June 1, 1983, 
until paid. 


Gateway Potato SALEs v. GEORGE E. Towne d/b/a GrorcE E. 
TowNneE Propuce. PACA Docket No. RD-84-229. Decided June 7, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,969.20 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


GENBROKER CORPORATION a/t/a GENERAL BROKERAGE COMPANY Uv. 
ASSOCIATED Foop Services Inc. PACA Docket No. RD-84-312. De- 
cided June 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,420.15 plus 13 percent interest per annum from November 1, 
1983, until paid. 


GIUMARRA VINEYARDS CORPORATION v. A. LEVANTINO PRODUCE 
Corp. PACA Docket No. RD-84-316. Decided June 19, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$10,790.50 plus 13 percent interest per annum from October 1, 
1983, until paid. 


GOLMAN-HAYDEN Co. INc. v. Nickx’s T & C Propuce. PACA Docket 
No. RD-84-256. Decided May 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,109.00 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


Growers MARKETING Service Inc. v. GoLp Tower Inc. PACA 
Docket No. RD-84-254. Decided May 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,457.72 plus 13 percent interest per annum from September 1, 
1983, until paid. 


H. Hatt & Co. Inc. v. Ropert L. Hart ey Inc. a/t/a Paciric AGRI- 
CULTURAL MarKeETING Assoc. (P.A.M.A.) PACA Docket No. RD-84- 
277. Decided May 4, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,402.60 plus 13 percent interest per annum from September 1, 
1983, until paid. 


HARKNESS-COLGATE-BARTELL INC. a/t/a UNrTeD PACKING Co. uv. 
FresH Woritp Inc. PACA Docket No. RD-84-257. Decided May 1, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$10,861.50 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Harry J. ASLAN INC. v. Fresh Wortp Inc. PACA Docket No. RD- 
84-301. Decided May 25, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,658.55 plus 13 percent interest per annum from September 1, 
1983, until paid. 


HIGHLAND ORCHARDS INC. v. CARL G. Mussetrer, II d/b/a HOLLAND 
Banana Co. a/t/a River Crt1es Propuce. PACA Docket No. RD- 
84-325. Decided June 21, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$9,761.50 plus 13 percent interest per annum from November 1, 
1983, until paid. 


JaMeEs T. Atvis, THomas G. ALvis and Sammie D. WALKER d/b/a 
MacDoet Russett v. Ropert L. Hartiey Inc. a/t/a Paciric AGRI- 
CULTURAL MARKETING Assoc. (P.A.M.A.) PACA Docket No. RD-84- 
332. Decided June 25, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$27,324.88 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


J-B DistrisuTiInG Co. v. JAMES E. CAMPBELL and J.C. Watts d/b/a 
Watts Propuce Co. PACA Docket No. RD-84-293. Decided August 
1, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$1,045.75 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


J. L. Wemnstern Company Inc. v. Marttey & Qua.ity Propuce Co. 
Inc. PACA Docket No. RD-84-271. Decided May 3, 1984. 


Respondent was ordered to pay complainant, as reparation, 


$37,884.00 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


JERRY PEpEtis d/b/a JERRY PEPELIS PACKING Co. v. MACDONALD 
Import Co. Inc. PACA Docket No. RD-84-291. Decided May 24, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$959.70 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


J. HetuMan Propuce, Inc. v. AssociaTeD Foop Services, INc. 
PACA Docket No. RD-84-289. Decided May 28, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,403.75 plus 13 percent interest per annum from November 1, 
1983, until paid. 
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JouN E. RoGers d/b/a JoHN RoGers SALES COMPANY v. STANLEY & 
Jor Russo. PACA Docket No. RD-84-267. Decided May 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,728.00 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


La Mesa SALEs v. MacDonaLp Import Co., Inc. PACA Docket No. 
RD-84-289. Decided May 23, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,275.60 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


L-N-L Packinc Inc. v. MACDONALD Import Co. Inc. PACA Docket 
No. RD-84-243. Decided May 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,045.00 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


NoGALes Propuce Inc. v. R. A. CANALES Propuce. PACA Docket 
No. RD-84-318. Decided June 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,015.75 plus 13 percent interest per annum from December 1, 
1983, until paid. 


NORTHWESTERN Fruit & Propuce Co. Inc. v. AIRLINE Propuce Co. 
Inc. now t/a AIRLINE BANANA Co. Inc. PACA Docket No. RD-84- 
280. Decided May 21, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,670.00 plus 13 percent interest per annum from June 1, 1983, 
until paid. 


Matvin G. Forp d/b/a MALvIN Forp Propuce v. Don WoopeEN. 
PACA Docket No. RD-84-266. Decided May 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$13,305.80 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


James W. Brock d/b/a Brock Propuce Company v. R. H. PRoDUCE 
Inc. PACA Docket No. RD-84-339. Decided June 26, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$12,602.75 plus 13 percent interest per annum from May 1, 1983, 
until paid. 


McDonneELL & BLANKFARD INc. v. SuREwAY DistRiBuTING Co. 
PACA Docket No. RD-84-344. Decided June 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,173.52 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Mission Propuce Inc. v. ASSOCIATED Foop Services, Inc. d/b/a As- 
SOCIATED Romney. PACA Docket No. RD-84-311. Decided May 31, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,674.00 plus 13 percent interest per annum from December 1, 
1983, until paid. 


OcEAN View Farm Inc. v. Miramar Farm Sates. PACA Docket 
No. RD-84-294. Decided May 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,324.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Osuirta Inc. v. GEORGE J. HUTCHISON and Frances L. ToLMAN d/b/ 
a TREASURE VALLEY Propuce. PACA Docket No. RD-84-259. Decid- 
ed May 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$454.00 plus 13 percent interest per annum from November 1, 1983, 
until paid. 


Pam Pax Distrisutors, INc. v. MACDONALD Import Co. Inc. PACA 
Docket No. RD-84-275. Decided May 3, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,913.50 plus 13 percent interest per annum from September 1, 
1983, until paid. 


PARAMOUNT Citrus AssOocIATION INC. v. ARTHUR M. ZuRHORsT d/b/ 
a Corry BroxeraGe. PACA Docket No. RD-84-304. Decided May 
30, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$1,781.45 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Parsons PAcKING, Inc. v. THE SLaw Housz, Inc. PACA Docket No. 
RD-84-278. Decided May 21, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,117.45 plus 13 percent interest per annum from December 1, 
1983, until paid. 


PKM, Inc. d/b/a FanciruL CoMPpANy v. MACDONALD Import Co., 
Inc. PACA Docket No. RD-84-288. Decided May 23, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$366.60 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Price Cotp Storace & Packinc Co. Inc. v. Apptex Inc. PACA 
Docket No. RD-84-326. Decided June 21, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$94,722.25 plus 13 percent interest per annum from March 1, 1983, 
until paid. 


R & R Fruit Company v. MirAMAR Farm SAEs. PACA Docket No. 
RD-84-323. Decided June 21, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,902.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 


RicuHarp S. Brown Inc. v. Ropert L. Hartuey Inc. a/t/a PAaciFic 
AGRICULTURAL MarketTinGc Assoc. (P.A.M.A.) PACA Docket No. 
RD-84-252. Decided May 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$562.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Rocky Propuce, Inc. v. OAKLAND FARMER’s Market. PACA Docket 
No. RD-84-265. Decided May 2, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$12,143.50 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Rona.p R. FUNKHOUSER d/b/a Ron FUNKHOUSER SALES v. DANNY 
L. YouncG d/b/a Hucu Younc Propuce Co. PACA Docket No. RD- 
84-319. Decided June 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,050.00 plus 13 percent interest per annum from December 1, 
1983, until paid. 


Santo Tomas Propuce ASSOCIATION v. ROMNEY Propuce Co. d/b/a 
AssociaTED Foops. PACA Docket No. RD-84-313. Decided June 1, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,725.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Smon Brortuers, Inc. v. CHiIcAGO Propuce Suppuiers, Inc. PACA 


Docket No. RD-84-272. Decided May 3, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,979.55 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


SMELTZER ORCHARD CoMPANY v. Mip-West Foop CentER, INC. a/t/a 
Caprrot DistrisuTING Co. PACA Docket No. RD-84-305. Decided 
May 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,998.86 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


Snoxist Growers, v. Nicky N. D’ALEssANDRO d/b/a Nicx’s T & C 
Propuce. PACA Docket No. RD-84-329. Decided June 25, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,770.00 plus 13 percent interest per annum from June 1, 1983, 
until paid. 


Souza Bros. PAckKINnG Co. v. Freprick Romorr d/b/a SurREwAy Dis- 
TRIBUTING Co. PACA Docket No. RD-84-300. Decided May 25, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$11,459:95 plus 13 percent interest per annum from September 1, 
1983, until paid. 


S. Sramoutes Inc. a/t/a STaMOULES PropucEe Co. v. FREDRICK 
Romorr d/b/a Sureway Distrisutinc Co. PACA Docket No. RD- 
84-253. Decided May 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,344.80 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Sr. ANTHONY PropuceE v. FresH Foops or Texas Inc. PACA Docket 
No. RD-84-321. Decided June 21, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,724.75 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


STANDARD FRUIT AND STEAMSHIP COMPANY v. MACDONALD IMPORT 
Co. Inc. PACA Docket No. RD-84-335. Decided June 26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$15,540.70 plus 13 percent interest per annum from October 1, 
1983, until paid. 


Stevco Inc. v. FREDERICK Romorr d/b/a SuREWAY DISTRIBUTING 
Co. PACA Docket No. RD-84-263. Decided May 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 


$5,871.00 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Summit ENTERPRISES INC. a/t/a Cook SALES COMPANY v. MANUEL 
R. Detos SANtTos and DEMETRIO GONZALEZ d/b/a CoasTAL PRODUCE 
Co. PACA Docket No. RD-84-328. Decided June 21, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$11,209.20 plus 13 percent interest per annum from October 1, 
1983, until paid. 


Sunkist Growers Inc. v. Eustace A. HAWTHORNE and AL L. MI- 
CHELSON d/b/a GoLDEN West Export Co. PACA Docket No. RD- 
84-338. Decided June 26, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$25,387.50 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Sun Wor.tp INTERNATIONAL INC. v. ARTHUR ZURHORST d/b/a CoRRY 
BroxeraGe. PACA Docket No. RD-84-337. Decided June 26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,999.42 plus 13 percent interest per annum from December 1, 
1983, until paid. 


Sun Wor.tp INTERNATIONAL INC. v. MACDONALD Import Co INc. 
PACA Docket No. RD-84-281. Decided June 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$13,805.00 plus 13 percent interest per annum from November 1, 
1983, until paid. 


TerxerRA Farms Inc. v. ARTHUR M. ZuRHORST d/b/a Corry Bro- 
KERAGE. PACA Docket No. RD-84-303. Decided May 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,170.20 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


TERRA Rosa, Inc. a/t/a GREEN ACRES v. METROPOLITAN PRODUCE 
Company. PACA Docket No. RD-84-255. Decided May 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$462.00 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Tex-SanpiA INc. v. MACDONALD Import Co. Inc. PACA Docket No. 
RD-84-292. Decided May 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,606.79 plus 13 percent interest per annum from December 1, 
1983, until paid. 


Tomato Wor tp Inc. v. MCNAMARA PropucE Inc. PACA Docket No. 
RD-84-322. Decided June 21, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$11,708.00 plus 13 percent interest per annum from May 1, 1983, 
until paid. 


Tricark SaAues Inc. v. JOHN LiIvacicH Propuce INc. and/or LARRY 
ELMER BROKERAGE Co. PACA Docket No. RD-84-327. Decided June 
21, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$26,909.60 plus 13 percent interest per annum from June 1, 1983, 
until paid. 


TRIPLE E Propuce Corp. v. JoHN R. Montes d/b/a MirAMAR FARM 
Sates. PACA Docket No. RD-84-342. Decided June 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$10,866.60 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Vat-Mex Fruit Company Inc. v. MICHAEL S. Stout d/b/a CENTRAL 
OKLAHOMA Propuce Service. PACA Docket No. RD-84-283. Decid- 
ed May 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,612.50 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


Vec-A-Mix v. ArtHuR M. ZuruHorst d/b/a Corry BROKERAGE 
PACA Docket No. RD-84-302. Decided May 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,720.60 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Veacpak Inc. v. SEBASTIAN Foop Distrisutors Inc. PACA Docket 
No. RD-84-309. Decided May 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$468.00 plus 13 percent interest per annum from November 1, 1983, 
until paid. 


V. H. AzHDERIAN and Co. INc. v. AssociaATED Foop Services INc. 
PACA Docket No. RD-84-310. Decided May 31, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$401.10 plus 13 percent interest per annum from September 1, 
1983, until paid. 


V. H. AzHDERIAN and Co. INc. v. MacDonaLp Import Co. INc. 
PACA Docket No. RD-84-276. Decided May 4, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,521.90 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Vorra Crrrus v. Cat-Neva Propuce Co. Inc. PACA Docket No. 
RD-84-295. Decided May 29, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,562.50 plus 13 percent interest per annum from September 1, 
1983, until paid. 


W. Cumme.owsk! Inc. v. GOLDEN Harvest Propuce Co. Inc. PACA 
Docket No. RD-84-262. Decided May 21, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$33,277.00 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


WitEMAN Bros. & Exuiotr Inc. v. Freprick Romorr d/b/a 
Sureway Distrisutinc Co. PACA Docket No. RD-84-306. Decided 
May 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$22,177.50 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Wor.ey AND McCuLtoucu Inc. v. AssociaTeD Foop Services INc. 
PACA Docket No. RD-84-314. Decided June 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$25,504.50 plus 13 percent interest per annum from November 1, 
1983, until paid. 
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MISCELLANEOUS REPARATION DEFAULT ORDERS 


DELAWARE PropucE GROWERS INC. v. INSTITUTIONAL Foop Prop- 
ucts Inc. PACA Docket No. RD-84-219. Decided June 1, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on April 13, 1984, awarding reparation to the 
complainant in the amount of $6,412.73. By letter received April 
24, 1984, respondent has moved that this matter be reopened. 

Accordingly, the order of April 13, 1984, is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the motion to reopen. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant along 
with this order. 


Sreveco Inc. v. KLEIMAN AND Hocuserc Inc. PACA Docket No. 
RD-84-220. Decided June 1, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 


STAY ORDER VACATED AND DEFAULT REINSTATED 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a De- 
fault Order was issued on April 13, 1984, awarding reparation to 
the complainant in the amount of $5,694.66. After respondent 
moved that its default be put aside, the April 13, 1984, order was 
stayed on April 30, 1984. ' 

Respondent states that its default should be put aside because it 
misplaced the paperwork “when [its] offices were redesigned.” 
Complainant opposes the reopening of respondent’s default arguing 
that respondent’s ground for reopening evidences “neglect” and “a 
casual approach” to these proceedings. We agree. Accordingly, we 
do not find that respondent has presented good reason why its de- 
fault should be put aside. 

In view of the above, the April 30, 1984, stay order is vacated, 
and the April 13, 1984, Default Order is reinstated except that re- 
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spondent shall have 30 days from the date of this order to pay com- 
plainant the amount awarded therein. 


Gateway Potato Sates v. Georce E. Towne d/b/a Grorce E. 
Towne Propuce. PACA Docket No. RD-84-229. Decided June 
6, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), the re- 
spondent failed to file a timely answer. However, prior to the issu- 
ance of a Default Order, respondent filed a motion to reopen the 
proceeding after default and allow the filing of an answer pursuant 
to section 47.25(e) of the Rules of Practice (7 CFR 47.25(e)). 

Section 47.25(e) provides that a default may be reopened upon a 
showing of a “good reason” why the answer was not timely filed. 
Respondent appears to be claiming that its default resulted from 


its attorney’s unsuccessful attempts to communicate with the attor- 
ney for complainant. This is not a “good reason” in accordance 
with section 47.25(e). Therefore, respondent’s motion is hereby 
denied and a Default Order will be issued forthwith. 


Jos. Cimino Foops, Inc. v. JaMEs N. FAULKNER and JONATHAN 
Storm d/b/a FAULKNER AND Storm. PACA Docket No. RD-84- 
12. Decided June 7, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), an Order 
Vacating Stay and Reinstating Default Order was issued on Janu- 
ary 5, 1984, awarding reparation to complainant in the amount of 
$5,670.00. By letter received January 23, 1984, respondent has 
moved that this matter be reconsidered. 
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Accordingly, the order of January 5, 1984, is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reconsider. 


FrankK S. EckeEt, III and the Propuce Center, Inc. d/b/a Skies 
CONSOLIDATION v. SAM WancG Foop Corp. PACA Docket No. 
RD-84-186. Decided June 15, 1984. 

Decision by Donald A. Campbell, Judicial Officer. 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT, VACATING STAY 
ORDER AND REINSTATING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), the re- 
spondent failed to file a timely answer. However, subsequent to the 
issuance of a March 30, 1984, Default Order, respondent filed a 
. motion to reopen the proceeding after default and allow the filing 
of an answer pursuant to section 47.25 of the Rules of Practice (7 
CFR 47.25(e)). A stay order was issued on May 8, 1984. 


The record has been carefully considered and it is concluded that 
good reason has not been shown why the relief requested in the 
motion should be granted. Respondent claims that upon receiving 
service of the complaint, which the record indicated occurred on 
February 6, 1984, he assumed his attorney would file the answer. 
Respondent states he was unaware that his attorney, who allegedly 
had been communicating with the Department about this matter 
' prior to the service of the complaint, had not been served with a 
copy of such complaint. However, there is no requirement in the 
Act or Rules of Practice that the attorney be served with a copy of 
the formal complaint. If respondent failed to notify its attorney of 
the filing of the complaint and chose not to file a timely answer, it 
must endure the consequences of its actions, a finding that re- 
spondent is in default. 

Respondent’s motion to reopen after default is denied, the May 8, 
1984, stay order is vacated, and the March 30, 1984, default order is 
reinstated. The amount awarded in that order shall be paid within 
30 days from the date of this order. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 3 


Superior FARMING COMPANY v. JEROME GROSSMAN d/b/a JEROME 
BROKERAGE DistrRIBUTING CoMPpANy. PACA Docket No. RD-84- 
294. Decided June 15, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $13,338.75 in connection with 
a transaction involving the shipment of potatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated May 21, 1984, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
of complainant’s claim and authorized dismissal of its complaint 
filed herein. 

Accordingly, the complaint is hereby dismissed. 


Vorra Crrrus v. Cat-Neva Propuce Co. Inc. PACA Docket No. 
RD-84-295. Decided June 15, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $9,563.50 against respondent in connection with transactions in 
interstate commerce involving shipments of fruits. A copy of the 
formal complaint was served upon respondent. Respondent failed to 
file an answer thereto and was in default. 

Complainant, Voita Citrus , is a corporation whose address is 
P.O. Box 21347, Los Angeles, California. Respondent, Cal-Neva 
Produce Co. Inc., is a corporation whose address is 3554 Procyon 
Avenue, Las Vegas, Nevada. Respondent was licensed under the 
Act at the time of the transactions involved herein. 

Prior to the Default Order in this proceeding, the Department 
was advised that respondent had filed in the United States Bank- 
ruptcy Court, District of Nevada, a voluntary petition for reorgani- 
zation pursuant to Chapter 11 of the Bankruptcy Act (11 U.S.C. 
§§ 1101-1174). The Department also was advised that a discharge in 
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the bankruptcy proceeding would be a release of the claim before 
the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 


Bic Rep Tomato Packers v. Ropert Trover. PACA Docket No. 
RD-84-226. Decided June 19, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $3,985.65 in connection with a 
transaction involving the shipment of tomatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated May 10, 1984, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
of complainant’s claim. Complainant, in a subsequent telephone 
conversation with the Department, authorized dismissal of its com- 
plaint filed herein. 

Accordingly, the complaint is hereby dismissed. 
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In Re: CONSOLIDATED EASTERN Forest Propucts and CULBERTSON 
TRUCKING. PQ Docket No. 4. Decided May 15, 1984. 


Interstate movement of poplar logs from high gypsy moth area to a nonregulated 
area—Consent. 

Terry Medley, for complainant. 

Respondent, pro se. 


Decision by Victor Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of August 20, 1912, 
as amended, (Act) (7 U.S.C. §§ 151-164a and 167) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
tions promulgated thereunder (7 CFR 319.56 et seg.). The parties 
have agreed that this proceeding should be terminated by entry of 
this Consent Decision and have agreed as follows: 

1. For the purposes of this Consent Decision only, respondent spe- 
cifically admits that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter. 

2. The Respondents neither admit nor denies the remaining alle- 
gations in the complaint and waives or this matter only: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof, 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision. 

3. Respondents stipulate for purposes of only the Equal Access to 
Justice Act of 1980 (5 U.S.C. 504 et seg.) that United States Depart- 
ment of Agriculture is the “prevailing party” in this proceeding 
and waives any action against the United States Department of Ag- 
riculture under fees and other expenses incurred by the respondent 
in connection with this proceeding. 

4. The terms of this Consent Decision will not be part of or in 
any way affect any further proceedings under the Act whether now 
or hereafter instituted. 


FINDINGS OF FACT 


1. Consolidated Eastern Forest Products, respondent, is a compa- 
ny whose address is 1851 West Landis Avenue, Vineland, New 
Jersey 08360. 

2. Culbertson Trucking, respondent, is a company whose address 
is P.O. Box 157, Moncure, North Carolina 27559. 
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3. On or about June 1, 1983, the respondents moved interstate 
from West Grove, Chester County, Pennsylvania, a gypsy moth 
high-risk area, to Linwood, Davidson County, North Carolina, a 
non-regulated area, 24 poplar logs. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Each respondent is assessed a civil penalty of two hundred fifty 
dollars ($250.00) which shall be payable to the “Treasury of the 
United States” by certified check or money order, and which shall 
be forwarded to Terry L. Medley, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250 within thirty (30) days from the effec- 
tive date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In Re: SoutH Nortu Cuinese Hers Co. PQ Docket No. 9. Decided 
May 29, 1984. 


Importing poultry products—Consent. 


Kris Ikejiri, for complainant. 
Alan Wong, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISIONS 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
tions promulgated thereunder (9 CFR § 94.1 et seqg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
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tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. South North Chinese Herb Co., herein referred to as the re- 
spondent, is a company doing business in the State of California 
and having its principal place of business at 1556 Stockton Street, 
San Francisco, California 94113. 


2. On or about December 20, 1983, the respondent imported from 
Hong Kong, British Crown Colony, into San Francisco, California, 
poultry products, that is, dried chicken endothelium, weighing ap- 
proximately 50 pounds. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred and 
fifty dollars ($550). The respondent shall send, payable to the 
“Treasury of the United States” a certified check or money order, 
to Kris H. Ikejiri, Office of the General Counsel, Room 2422 South 
Building, United States Department of Agriculture, Washington, 
D.C. 20250, within thirty (30) days from the effective date of this 
order. 

This order shall become effective on the day this order is served 
upon the respondent. 
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In Re: Roya CaRiBBEAN Cruise Line, Ltp. PQ Docket No. 8. Decid- 
ed June 7, 1984. 


Unloading garbage from Caribbean port in Miami, Florida—Consent. 


Michael Werner, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Federal Plant Pest Act 
as amended, (Act) (7 U.S.C. § 150aa, et seg.), Act of August 20, 1912, 
as amended (Act) 7 U.S.C. § 151 et seg.), Act of February 2, 1903, as 
amended (Act) (21 U.S.C. §§ 111 and 120), and regulations promul- 
gated thereunder (7 U.S.C. § 330.400 and 9 CFR § 94.5), by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Royal Caribbean Cruise Line, Ltd., 
respondents, violated the Acts and regulations promulgated there- 
under. The parties have agreed that this proceeding should be ter- 
minated by entry of this Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondents admit specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admit nor deny the remaining allega- 
tions in the complaint, admit to the Finding of Facts set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondents also stipulate and agree that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waive any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seq.) for fees and other expenses incurred by the respond- 
ents in connection with this proceeding. 


FINDINGS OF FACT 


1. Royal Caribbean Cruise Line, Ltd., herein referred to as the 
respondent, is a corporation, incorporated under the laws of 
Norway, operating in the United States several cruise ships, includ- 
ing the M/S Sun Viking. Respondent’s agent is Caption Aage Lin- 
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stad, whose address is Royal Caribbean Cruise Line, Ltd., 913 South 
America Way, Miami, Florida 33122. 

2. On or about September 27, 1983, Respondents unloaded gar- 
bage from the M/S Sun Viking, after arriving in Miami, Florida, 
from certain Caribbean ports. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 

ORDER 


The respondents are assessed a civil penalty of five hundred dol- 
lars ($500) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and shall be forwarded 
to Michael T. Werner, Office of the General Counsel, Room 2422 
So. Bldg., United States Department of Agriculture, Washington, 
D.C. 20250, within thirty (30) days from the effective date of this 
order. 


This order shall become effective on the day upon which service 
of this order is made upon respondents. 
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